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DECISION: Inmate who alleges violation of right of access to courts held required to show actual injury; Federal
District Court's injunction mandating systemwide changes in prison law lihraries and legal assistance programs held
improper.

SUMMARY: In Bounds v Smith (1977) 430 US 817, 52 L Ed 2d 72, 97 § Ct 1491, the United States Supreme
Court held that the fimdamenial federal -constitutional right of access to the eourts required prison anthorities to assist
inmates in the preparation and filing of meaningful legal papets by providing the inmates with adequate law Jibraries
or adequate assistance from persons trained in the law. In 1990, 22 inmates of various prisens opetated by the Axizona
depamment of corrections filed a class action in the United States District Court for the District of Arizona against
Arizona prison anthorities. The inmates dlleged that the anthoritica were depriving them of their constitutional right
of access to the courts. Following a bench trial, the District Court ruled that (1) the prison system failed to comply
with constitutional standards with respect to access to the courts in a mmnber of areas relating to the adequacy and
availability of law librarics and legal assistance programs; and (2) two groups of inmates—prisoners in lockdown and
illiterate or non-English-speaking ibmates—were particularly affected by the inadequacies of the system. The District
Court also appointed a special master to investigate and report about appropriate relief (834 F Supp 1555). Thereafter,
the District Court adopted, without substanrial change, the special master’s proposed permaneat injunciion, which
mandated detziled changes with to the prison system's law libraries snd legal assistance programs (see 43 F3d
1261, Appendix A). The United States Coust of Appeals for the Ninth Cixenit refused to grant the prison smhorities
application for a stay of the injunction, but the Supreme Court granted such a stay pending the filing and disposition
of a petition for a writ of certiorari (511 US » 128 L Ed 2d 360, 114 S Ct 1638). On the merirs of the authorities'
appeal, dchmmoprpealsafﬂrmedﬂ:ctcmoftheinjumdonwuhnﬂnotmpdom (43 F3d 1261).

On certiorari, the Supreme Court reversed and remanded. In an opinion by Scalla, J., joined by Retmquist, Ch. J.,
and O'Comnnor, Kcunedy, znd Thomas, JJ., and joined as to hokling 3 below by Souter, Ginsburg, and Breyer, JJ., it
was held that (1) an inmare who, in a federal court suir, alleged a violation of Bounds v Smith had to show acrual
injury pursuant to the federal constitational doctrine of standing; (2) the District Court's injunctive order was improper,
where (a) after the trial, the District Court bad found acmal injury on the part of only one named plaintiff, who was
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Jusiify systemwide relief; am:l(3)IheDistrictComt‘sinjmsﬁveordnalsowasimpqpaomhcgwundthumemsmct
Coun had failed to accord adequate deference to the judgment of the prison authorities.

Thomas, J., concurring, expressed the view that (1) there was no basis in constitutional text, precedent, history, or |
txadition for the conclusion hmnndsvsmmmmmmﬁgbxofmwﬂwwmimpmdaf.ﬁmpfive
obligations on the states vo finance and support prisoner litigation; md@)to:lhelutlmlfmy,thc.fodnnl]}mm
has been exercising [**37] equitable powers and issuing stractural decrees catirely out of linc with ity constitutional
mandate.

Souter, J., joined by Ginsburg and Breyer, 1., copcurring in part, dissenting in patt, and concurring in the judgment,
expressed the view that (1) the demise of the claims by prisoners in lockdown and non-Englich-speaking inmares in
the case at hand should have been expressed as a fallure of proof on the merits; (2) sysiemic relief was nappropriate
solely becansc of the failure to prove that Arizona had dended court access to illiterate prisoners in every prison or
maqy prisons; aud (3) in a case not Involving substantial, systemic deprivation of access to the courts, the requirements
of Article I of the Federal Constimation normally would be satisfied if & prisoner demonstrated that () the prisoner
had a claim that the prisoner would raise if the access scheme provided by the state were to indicate that the claim was

actionable, and (b) such schems was 50 inadequate thar the prisoner could not research, consult about, file, or litdgare
the claim,

Steveas, J., dissemting, (1) agteed that the relief ordeted by the District Court was broader than necessary and that
the case should be remanded; but (2) expressed the view thar (a) becanse most or all of the prison authorities’ concerns
regarding the District Court's order could have been addressed with a simple remand, there was no need to Tesolve
the other constitutional issues that the Supreme Court reached out o address, and (b) it was wrong to suggest that the
District Court had denied Arizona a fair opportunity vo be heard in the case at hand.

LEXIS HBADNOTES - Classified to U.S. Digest Lawyers' Edition:
[***HN1]

< =9> PARTIES §3

standing -~ inmate's right of access 1o courts — actual injury -

Headpote: <=103 [1A] <=11> [I1B] <=12> {IC]

An inmae who, in a federal court suit, alleges a violation of the United States Suprere Court's bolding in Bounds v
Smish (1977) 430 US 817, 52 L Ed 2d 72, 97 S Ct 149]—that the fandamental federal oonstitational right of access to the
©Ourts requires prison authoritics to assist inmates in the preparation and filing of meaningful legal papers by providing
the inmates with adequate law libraries or adequate assistance from persons trained in the law—mupst show actual injury
pursuant to the federal constinutional doctrive of standing; insofar as meaningful access to the courts is the touchstone
of the right vindicatcd by Bounds v Smith, the immate must denonstrate thae the aileged shortcomings in & prison's
Tbrary or legal assistance program hindered the inmate’s efforts to pursue a legal claim by showing, for example, that
(1) a complaint which the ixmate prepared was dismissed for failure to sagisfy some technical requirement which the
famate could not have known because of deficiencies in the prison's legal assistance facilitics, or (2) the inmate suffered
arguably actionable harm that the inmate wished to bring before the courts, but was so stymied by inadequacies of
the 1aw 1ibrary that the immate was unable even w file a complaiat; prison law libraxies and legal assistance programs
are not ends in themselves, but only the means for insuring a rvasonably adequate opportumity to present claimed
violations of fundamental constiumional rights to the courts, snd hence an inmate cannot establish relevant actual igjuxy
by establishing that the inmate’s law library or legal assistance program is subpar in same theoretical sense. (Souter,
Ginsburg, Breyer, and Steveas, 1., dissented from this holding.)

[‘*OHNZ]

<=14> PRISONS AND CONVICTS §1
injunction against state authorities -- right [**29] of access to courts -

Headnote: < =15> [2A] <=16> [2B] <=17> [2C] <=18> 2D] <=19> [2E] -
A Federal District Court’s injunctive order in a class action brought against a state prison system by 22 inmares of
various prisons in the system who alleged that prison anthorities were depriving them of their federal constitutional right

1]
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and non-English-speaking irpuates—is lproper, where (1) after trial, the District Court found actusl injury op the part
of only ¢me named plaintiff, for whom the prison had failed to provide the special scrvices that the inmate would have
neededinlightofhisillitemytn,avoiddisminalofhiscase.andﬂmspmvisionsdkmdnspedalWorspecul
facﬂiﬁurethindhynon—ﬁngli:h—speam,prhominlockduwn.mdthcinmmpopulaﬁonlllngemnotthepmper
object of the District Court’s remediation; (2) as to remediation of mcmimdequﬂ:y wmt:atmcansed mtemm lnju‘:'ynl to t::
one named plaintiff, such i Jacy is not widespread enough to justify system ief, were only
findings byptﬁh;n;ﬁ istrict Counmadeo?whmwhueanillnm inmate wishing to file a claim was unable to receive the
assistance necessary to do so; and (3) regardless of whether a class of plaimiffs with frustrated nonfrivolous claims
exisis, apd no matter bow extonsive this class may be, unless it was carshiished that violations with respect tw that class
occurred in all institotions of the system, there is no basis for a remedial decree imposed upon all those institutions.
(Souter, Ginsburg, and Breyer, JJ., dissented in part from this holding.)

[***HN3)
< =20> PRISONS AND CONVICTS §1
injunction against state anthorities — right of access to courts —

Headnote: <=21> [3A) <=22> [3B] <=23> [3C] <=24> [3D]

A Federal District Court's jojunctive order in a clags action brought against a state prison system by 22 omates of
various prisons {n the system who slleged that prison authorities were depriving them of their federal constitutional right
of access to the courts—which order mandated detailed systerowide changes with respect to the system’s Jaw libraries
and legal assistance programs and imposed particular requirements with respect to prisoners in lockdown and illiterate
and non-English-speaking irmates—is improper on the ground that the District Court falled to accord adequare deference
to the judgment of the authorities, becanse (1) although the District Court concluded that the system's restrictions on
lockduwn prisoners' access to law libraries were unjustified in that such prisoners routinely experienced delays, some
as long as 16 days, in receiving legal materials or Jegal assistance, such delays—oven where actual injury results—.are not
of constitutional significance so long as the delays are the product of prison regulations reasonably reiated to legitimate
penological interests; (2) the injunction imposed by the District Court is inordinately intrusive insofar as it is enmeshed
in the minutize of prison operations; and (3) the District Court's order wes developed through a process that falled to
give adequate consideration 1o the views of state prison anthorities, in that (a) efter the District Court found a violarion
of the right of access to the courts, the District Court conferred upon a special master who was a law professor in
another stale, rather than upon the prison authorities, the responsibility for devising a remedial plan, and (b) while
e Disirict Court severely limited the romedies that the special master covld choose—by instructing that the District
Court would implement its order in an carlier access-to-courts case on a statowide basis, with any modifications that the
parties and the special master determined were necessary due to the particular circumstances of the prison facility—the
stats was entitled to far more than an opportunity for rebuttal. (Stevens, J., dissented in part from this holding.)

[***HN4]
< =25> COURTS §247
federal jurisdiction — waiver — _

Headnote: <=26> [4A] < =27> [4B)
The issue of standing to litigate in federal court is jurisdictional and not subject to waiver.

[***HANS] s
< =28> CONSTITUTIONAL LAW §69
Judicial power — encroachment on other branches — standing — Inmare clalms —
1]
Headnote: < =29> {5] i
The doctrine of standing is a federal constitutional principle that prevents federal courts of law from udertaking rasks
assigned to the political branches; it is the role of conrts 10 provide relief to claimamts, in individual or class actions,
who have suffered or will imminently suffer actual harm, while i1 is not the Tole of courts, but that of the polirical
branches, to shape the instnstions of govemment in such fashion as to comply with the laws and the Federal Constitution;
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how the two rales brictly and partially coincide when a court, in granting relief against acmual harm that has
beot, eutjered or imumnently will be suffered by a particular individual or class of individuale, orders the alteration of
an institurional organization or procedute that causes the harm; thus, it is for the courts to remedy past or imminent
official interference wirh individual inmates’ presemation of claims to the courts, while it is for the political branches
of the state and federal pavernments to manage prisons in such fashion that official imerforence with the presentation
of claims will not occur.

[+++HN6]
< =30> COURTS §774
precedent -- unaddressed defects -’

Headnote: <=31> [6A] <=32> [6B]

The existence of unaddressed jurisdictional defects in a decision of the Unired States Supreme Court has mo precedential
effect.

[***HNT)
< =33> PARTIES §3
standing -- actual injury -- deprivation of claims -

Headnote: <=34> [TA) <=35> [7B]

Pyrsumr to the doctrine of standing, not everyone who can point to some concrete act and is adverse canp call in the
federal courts w examine the propriety of executive action, but only someone who has been acwally injured; for such
purposes, depriving a person of an arguable, though not yet established, clabm inflicts actual injury because the person
is deptived of something of value in that arguable claims are setiied, bought, and sold, tut depriving a person of a
frivolous claim deprives that person of nothing except pethaps the punishment of sanctions under Rule 11 of the Federal
Rules of Civil Procedure. (Souter, Ginsburg, and Breyer, JI., dissented from this holding.)

[***HNS]
< =36> PRISONS AND CONVICTS §t
right of access 1o courts — extent —

Headnote: <=37> [8]

The Federal Constitation does not require, as part of the right of access to the courts, that a stare must enable prisoners
to discover grievances and to litigate effectively once In court, since to demand the conferral of such sophisticated
legal capabilitics upon a mostly yneducared and largely illiterate prison population is effectively to demand permanent

provision of counscl. (Souter, Ginsburg, and Breyer, JJ., dissented from this holding; Stevens, J., dissented in parc
from this holding.)

[*==*HN9]
< =38> PRISONS AND CONVICTS §1
right of access 10 courts = requirements —

]

Headnote: <=39> [9A] < =40> [9B]

The tools required to be provided to inmates by the United States Supreme Court's holding in Bounds v Smith (1977) 430
US 817, 52 L Ed 2d 72, 97 S Ct 1491—that the fundamental federal constitutional right of access to the courts requires
prison authorities to assist inmates in the preparation and filing of meaningful legal papers by providing prisoners with
adequaie law libraries or adecuuate assistance from persons trained in the law-—are thoses that the inmates need in order ©
direcdy or collaterally attack their sentcnces and challenge the conditions of their confinement; the holding in Bounds
vSmhhgummeesnoparﬁcmTrm:tho&iogy,bmnmmemfmﬂofthccQabﬂity of bringing coutemplated
challenges (0 semtences or conditions of confinement before the conrts; @ms, whea any inmate—even an illiterate or
non-English-speaking inmate—-shows that an actionable claim of this nature which the inmate desired to bring has been
lost or rejected, or that the preseotation of such a claim is currently being prevented, becanse the capability of filing suit
bas not been provided, the inmate demonstrates that the state has failed to famish adequate law libraries or adequate
assimnceﬁompcrmmined!mtholaw; impafrment of any other litigating capacity is one of the incidental, and

I

Qoos
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constitutional, consequences of conviction and incarceration, (Souter, Ginsburg, Breyer, aod Steveus, JJ., dissented in
part from this holding.)

[***HN16]
< =42> CONSTITUTIONAL LAW §69
Judicial power — encroachment on other branches --

Headnote: <=43> [10A] < =44> [10B]} .
For purposes of preveating the federal courts from undextaking tasks assigned to the political branches, once a planfiff
has demonstrated harm from one particular inadequacy in govermment administration, the remedy provided by a court
must be limited to the madequacy that produced the injury-in-fact that the plaintiff has established; this is no less trae
with respect to class actions than' with respect 1o other suits.

[***HN11)
< =45> CLASS ACTIONS §2
standing —

Headnote: <=46> [11}
The fact that a federal court suit may be a class action adds nothing to the question of standing, for even paned plaintiffs

who represent a class must allege and show that they personally have been injurcd, not that she injury has been suffered
by other, unidentified members of the class to which they belong and which they purpon to represent.

[***HN12]
< =47> BVIDENCE §103

< =48> PLEADING §114

< =49> SUMMARY JUDGMENT AND JUDGMENT ON PLEADINGS §4
plaintiff's burden -- standing —

Headnote: <=50> [12}

Since the elements of standing are not mere pleading requirements but rather an indispensable part of a faderal court
plaintiff's case, each element raust be supported in the same way as any other matver on which the plaintiff bears the
burdea of proof, that is, with the manner and degree of evidence required at the successive siages of the litigation;
thus, at the pleading atage, general facrual allegations of injury resuiting from the defendant's conduct may suffice, but
in response to a summary judgment motion, the plaintiff must set forth, by affidavit or othex evidence, specific facts,
which will be taken to be true for purposes of the motion; and at the final stage, those facts, if comtroverted, must be
supported adequately by the evidence adduced at trial.

[*=++HN13] ‘
<=351> PLEADING §104
dismissa] — inferences -- )

Headnote: < =52> [13) i

On a motion to dismiss, a federal court presumes that general allegations embrace those specific facis that are nacessary
10 support the claim. .

[***HN14]

< =53 > PARTIES §3 it

standing — other kinds of injurigs —

Headnore: <=54> [14A] <-£=55> f14B]

Stamding to litigate In federal court is not dispensed in gross; a plaintiff who has been subject to injurious conduct of
onc kind does not possess by virme of thar injury the necessary swke in litigating conduct of znother kind, although

1
i
]
.




05/04/99 15:08 FAX 7310492 CHIEF COUNSEL/UTLEY @oo7

Page 8
518 U.S. 343, »; 116 8. Ct. 2174
1996 U.S. LEXIS 4220, *+29; 135 L. Ed. 2d 606, ***HN14

similar, 10 which the plaintiff has' not been subjoct.

[++*HN1S)
< =56> CLASS ACTIONS §2
standing — certification —

Headnote: <=57> [15A] < =58> [15B]
A federal court’s dctmninationofstmdmgtocomplamofcmammjmamadmwﬁon is separate from certification
of the class.

[***HN16]
< =59> COURTS §225.1
remedial power -~

Headnote: <=60> [16A] <=61> [16B]
Federal courts bave no power 1o presume and remediate harm that has not been establisbed.

*+*BN17]
< =62> PRISONS AND CONVICTS §1
state administration -- correction of efrors -

Headnote: <=63> [17A] <=64> [17B] < =65> [17C]

The strong considerations of comity thal require giving a state coust syster that has convicted a defendant the first
opportunity to correct its own errors also require giving the srazes the first opportunity 1o correct errors made in the
administration of the states' prisons; such rule is not 1o be set aside when a federal judge decides that a siate was

insufficiently cooperative in a different, earlier case.

SYLLABUS:

Respondents, who are inmates of various prisons oper-
ated by the Arizona Department of Corrections (ADOC),
brought a class action against petitioners, ADOC offi-
cials, alleging that petitionets were furnishing them with
inadequate legal research facilities and thereby depriving
them of their right of access to the courts, in violation
of Bounds v. Smith, 430 U.S. 817. The District Court
found petitioners to be in violation of Bounds and jssued
an jojunction mandaring detailed, systemwide changesin
ADOC's prison law libraries and in iis legal assistance
programs. The Ninth Cirendt affirmed both the finding
of a Bounds violation and fhe injunction‘s major terms.

Held: The success [**2] of respondeats' systemic chal-
lenge was dependent on their ability to show widespread
actual injury, mdlheDismntCounsfaitumtoldomfy
fnything more than isolated instances of actual injury
renders ita finding of a systemic Bounds violation in-
valid. Pp. 348-364.

(=) Bounds did not create an absjract, freestanding right
to a law library or legal assistance; rether, the right that
Bounds acknowledged was the, tight of access to the
counts. E. g., 430 US. at817821 828. Thus, to
utabliahaBoundsvwlanon.ﬂn "acmal injury® that an
inmate must demonstrate is that the alleged shorwcomings

]

]

i

inthe prison library or legal assistance programhave hin-
dered, or are presently hindering, his efforts to pursue a
nonfrivolous legal claim. This requirement derives ultl-
mately from the doctrine of standing. Although Bounds
made no mention of an actual injury requirement, it can
hardly be thought to have eliminated that constitorional
prerequitite. Pp. 349-353.

(b) Stazements in Bounds suggesting that prisan anthori-
ties mugt also ensble the prisoner to discover grievances,
and 1o litigate effectively once in court, 430 U.S. at 825-
826, and n. [*3] 14, have no atecedent in this Court's
pre-Bounds cases, and are now disclaimmed. Moreover,
Bounds does not guarantee inmates the wherewithal tb
file sy snd every type of legal claim, but requires only
that they be provided with the tools to attack their sen-
tences, directly or collaterally, and to challenge the con-
ditions of their confinement, Pp. 354-355.

(¢) The District Court identified only two instances of
actual mjury; It found that ADOC!' ¢ failures with respect
to illiterate prisoners had resulted in the dismissal with
prejudice of inmate Baxtholic's lawsuit and the inability
of Inmate Harris to file a legal action. Pp. 356-357.

(d) These findings as to injury do not suppon the sys-
temwide injunction ordered by the District Cowt. The
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remedy must be limited to the inadequacy that produced
the injury in fact that the plaintiff has established; that
this is a class action changes nothing, for even named
plaintiffs in a class action must show that they person-
ally have been injured, see, ¢. g., Simon v Eastern
Ky, Weifare Rights Organization, 426 U.S. 26, 40, n.
20. Only onc named plaimiff, Bartholic, was found
10 have suffered actual injury -- as a regult of [**4]
ADOC's failure ro provide the special services he would
have peeded, in light of his particular disability (illiter-
#cy), (0 avoid dismissal of his case. Bliminated from
the proper scope of the imjuoction, therefore, are pro-
visions directed at special sexvices or facilities required
by non-English speakers, by prisoners in lockdown, and
by the inmare population at laxge. Furthermore, the in-
adequacy thar caused actual injury to illiterate inmares
Bartholic and Harris was not sufficiently widespread to
Justify systemwide relfef. Thﬁcmnoﬁndmg and no
evidence discernible from the record, that in ADOC pris-
ons other than those occupied by Bartholic and Haryis
illiterate immates cannot obtain the minimal help neces-
sary to flle legal claims. Pp. 357-360.

* (e) There are further reasons why the order here can-
not stand. In concluding thar ADOC's restrictions on
lockdown inmates were unjustified, the District Court
failed to accord the judgment of prison atharities the
substantial deference required by cases such as Tirner
v. Safley, 482 U.S. 78, 89. The court also failed to
leave with prison officials the primary responsibility for
devising a remedy. Compare Preiser v. Rodriguez, 411
U.S. 475, 492. The result of this improper

was an inordinately intrusive order. Pp. 361-363.

JUDGES: SCALIA, J., delivered the opinion of the
Court, in which REHNQUIST, C. J., and O'CONNOR,
KENNEDY, and THOMAS, JI., joined, and in Parts I
andmofwhtdmeTER, GINSBURG, and BREYER,

1)., joined. THOMAS, 7., ﬁled a concurring opinion,
post, p. 364, SOUTER, I.. ﬁleqlmopmxoncm:rmg
in part, dissenting i part, and concurring in the judg-
ment, in which GINSBURG and BREYER, JJ., joined,
post, p. 393, STEVENS, 1., filed a dissenting opinion,
post, p. 404.

OPINIONBY: SCALIA

OPINION: [**%614] \

[*346] JUSTICE SCALIA delivered the opinion of
the Court.

In Bounds v Smith, 430 US'.!&IZ S52L.Ed. 2472,
97 8. C1. 1491 (1977), we held that "the fundamental
constitutional right of access to the courts requires prison

mﬁoﬁﬁeswmhthmmmmepremnﬁmuﬁm
of meaningful legal papers by providing prisoners with
adequate law Hbraries or adequate assistance from per-
gons trgined in the law.” Id_, of 828. Petitioners, who
are officials of the Arlzona of Corrections
(ADOC), contend that the United States District Court
for the District of Arizona erred in finding them in vi-
olation [*%6] of Bounds, and that the court’s rexnedial
order exceaded lawful anthority, [*$%615]

I

Respondems are 22 inmates of various prisoms oper-
ated by ADOC, In Japusy 1990, they filed this class
action "on behalf of all adult prisoners who are or will
be incarcerated by the State of Arizona Depattment of
Corrections,” App. 22, alleging that petitioners were
*depriving [respondents] of their rights of access to the
courts and counsel protected by the First, Sixth, and
Fourteenth Amendments,” id., at 34. Following a 3-
month bench teial, the District Court ruled in favor of re-
spondents, finding that “prisoners have a coustitutional
right of access to the courts that is adequate, effective and
meaningful, ® 834 F, Supp. 1553, 1566 (Ariz. 1992), cit-
ing Bounds, supra, at 822, and that "[ADOC's] system
fails o comply with constitutional standards,” 83¢ F
Sipp., at 1569. The court identified a variety of short-
comings of the ADOC system, in matters rangiog from
the training of lHbrary staff, to the updating oflegal mate-
rials, to the availability of photocopying services. In ad-
dition to these general (*347] findings, the court found
that two groups of inmares were particularly affected by
the systern's [**7] inadequacies: "lockdown prisoners”
(inmates segregated from the general prison population
for disciplinary or security reasoms), who "axe Toutinely
denied physical access 10 the law library” and "experi-
ence severe interference with their access to the courts,”
id.. at 1556; and illiterate or non-English-speaking in-
mates, who do not receive adequate legal assistance, id.,
at 1558.

Having thus found liability, the court appointed a spe-
clal master “to investigate and report about™ the appro-
priate relief — that is (in the court’s view), "how best
to accomplish the goal of constitutionally adequate in-
mate access to the courts.” App. to Pet. for Cert. 87a.
Following eight months of investigation, and some de-
gree of consultation with both parties, the special master
Jodged with the court nproposedpennmmtmjunction
which the court proceeded to adopt, substantially un-
changed. The 25-page injunctive order, see id., at6la-
SngndawdnweepingchangeaduiguedwensmM
ADOC would "provide meaningful access to the Cowrts
for all present and furure prisoners,” id., at 61a. It spec-
ified in piinute detail the times that libraties were to be
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kept open, the number of hours [**8] of library use
to which each inmate was entitled (10 per week), the
minimal educational requirements for prison librarians
(a library science degree, law degree, or paralegal de-
gree), the content of a vi legal-research courte
for inmates (1o be prepared by persons appointed by the
special master but funded by ADOC), and similar mat-
ters. Id., ot 61a, 67a, 71a. The injunction addressed the
court's concer for lockdown prisoners by ordering that
*ADOC prisoners in all housing areas and custody levels
shall be provided regular and coniparable visits tothe law
Iibrary,” except that such visits "may be postponed on
an individual basis because of the prisoner's documented
inabilizy 1o use the law library without creating [*348] a
threat to safcty or security, or a physical condition if de-
wrminedbymedicalpemonneltopmentlibmym

Id., at 612. With respect to and non-English-
speaking immates, the injunction-declared that they were
entitled to “direct assistauce” from lawyers, paralegals,
or ‘a sufficient nuwmber of [***616] at least minimally
trained prisonesr Legal Assistants®; it enjoined ADOC
that “parvicular steps must be taken to locate apd train
bilingual prisoners [**9] to be Legal Assistants.” Id.,
at 69a-70a.

Petitioners sought review in the Court of Appeals for
the Ninth Ciscuit, which refased w grant a stay prior
10 argument. We then stayed the injunction pending
filing and disposition of a petition for 2 writ of certio=
ari, 511 U.S. 1066 (1994). Several months later, the
Ninth Cireuit affirned both the finding, of a Bounds vi-
olation and, with minor exceptions not important here,
the tenns of the injunction. 43 E3d 1261 (1994). We
granted certiorard, 514 U.S. 1126 (1995).

|

Although petitioners present only one question for
review, namely, whether the Diswict Court's order
"exceeds the comstinxtional requiremears ser forth in
Bounds, * Brief for Petitioners (i), they raise several dis~
tinct challenges, including renewed attacks on the court’s
findings of Bounds violations with respect to illiterate,
non-English-speaking, and lock-down prisoners, and on
the breadth of the injunction. Buitﬂlelrmostﬁmdammual
comention is that the District Conrt’s findings of imjury
were inadequere to justify the finding of systemwide in-
Juryandhenoemcgrmﬂngofsystunwldereuef This

nrgnmmlhasmomlmedmmpt:m
ers [**10] claim that in order to establish avio]anon
of Bounds, anmmaten:mshnwmmrhcallegedm

quacies of a prisons library facﬂities or legal assistance
program caused him “actual infury® — that is, “actual
prejudice with respect to comelihplated or existing liti-
gation, such as the inability to meet a filing deadline or

b

to present a claim. [*349]1 Brief for Petitioners 30. ni
Second, they claim that the District Court did not find
enough instances of actual injury 10 warrant systemwide
relief. We agree that the success of respondents’ sys-
temic challenge was dependent on their ability to show
widespread actnsl injury, and that the court's failare to
identify anything more than isolated instamces of acmal
injury renders its finding of 2 systemic Bounds violation
fovalid.

al Respondents contend that petitioners failed
properly to present their "actual injury* argument to
the Court of Appeals. Brief for Respondents 25-26.
Our review of petitioners' briefs before that cowrt
leads us to copclude otherwise, and in any event, a8
wo shall discuss, the point relates to standing, which
is jurisdictional and not subject to waiver. See Unized
States v. Hays, 515 U.S..737, 742, 132 L. Ed. 2d
635, 115 8. Cr. 2431 (1995); FW/PBS, Inc. »
Dallas, 493 U.S. 215, 230-231, 107 L. Ed, 2d 603,
110 5. Ct. 596 (1990). JUSTICE SOUTER recog-
nizes the jurisdictional nature of this poiut, poat, at
394, which is difficult to reconcile with his view thar
we should not "reach out to address” it, ibid.

A

The requirement that an inmare alleging a violation of
Bounds must show actual injury derives ultimately from
the doctrine of standing, a constitutional principle that
prevents courts of law from undertaking tasks assigned
to the polirical branches, See Allen v. Wrighs, 468 U.S.
737, 750-752, 82 L. Bd. 2d 556, 104 8. Ci. 3315
(1984); Valley Forge Christian College v. Americans
United for Separation of Church and State, Inc., 454
US. 464, 471476. 70 L. Ed. 24 700, 102 S. Q1.
752 (1982). 1t is the role of courts o provide relief to
claimants, in individnal or class actlons, who [***617]
have suffercd, or will imminenrly suffer, actual harm; it
isnot the role of couns, but that of the political branches,
to shape the iastimdons of poveminent in such fashion
as to comply with the laws and the Constitution. In the
oontext of the present case: Itis for the cours 1o remedy
past or imminent official interference with individual in.
mates' presentation of claims to the courts; it is for the
political branches of the State and Federal Govermnments
to manage prisons in such fashion that official inter-
ference with the presentation of claims will not occur.
[*350] Of course, the two roles briefly and partially
coincide when a court, in granting relief [**12] against
acwal harm that has been suffered, or that will immi-
nently be suffered, by a particular individoal or class
of individuals, orders the alleration of an ipstitutional
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otganimdonorpmednrethatagasesthehm But the
distinction between the two roles would be obliterated
if, 1o invoke intervention of the courts, no actual or im-
minent harm were needed, but merely the status of being
subject 10 a governmental institation thar was 0ot orga-
nized or managed properly. Xf - to take another example
from prison life — a bealthy inmate who had suffered
no deprivation of needed medical treatment were able
to clairu violation of his constitutional right 0 medical
care, see Estelle v. Gamble, 429 U1.5. 97, 103, 50L. Ed.
24251, 97 8. Ct. 285 (1976), simply cn the ground that
the prison medical facilities were inadequate, the essen-
tial distinction between judge and executive would have
disuppeared: it would have become the function of the
courty to assure adequare medical care in prisons.

The foregoing enalysis would not be pertinent here if,
as respondenss seem to assume, the righe at issue — the
right to which the actnal or threatened harm must pertain
= were the right to a law libraxy or to legal assistance,
{**13] Bur Bounds established o such right, any more
than Estelle established a right 1o a prison hospital. The
right that Bounds acknowledged was the (already well-
established) right of access to the cowrts. E. g., Bounds,
430 U.S. ar 817, 821, 828. In the cases to which Bounds
traced its roots, we had protected that right by prohibit-
ing state prison officials from actively interfering with
inmates' atempts to prepare legal documenss, ¢. g.,
Johnson v. Avery, 393 US. 483, 484, 489-490, 21 L.
Ed. 24 718, 89 5. Ct. 747 (1969), o« file them, ©. g.,
Ex parte Hull, 312 U.S. 546, 547-549, 85 L. Ed. 1034,
61 S. Ct. 640 (1941), and by requiring state courts to
waive filing fees, e. g., Bwns v. Ohio, 360 U.S. 252,
258, 3 L. Ed. 2d 1209, 79 S. C¢. 1164 (1959), or
transeripe fees, €. g., Griffin v. Minois, 351 U.S. 12,
19, 100 L. Ed. 891, 76 5. Ci. 585 (1956), for indigent
inmares. Bounds focused on the same entitlement of ac-
cess to the courts, Although it: affirmed a court order
[*351] requiring North Carolina to make Jaw library
facilities avallsble 1o inmates, & stressed that that was
merely "one constirutionally Wl@ method to agsuxe
meaningful access (o the courts,,” and that "our decisfon
here . . . docs not foreclose altgmative means o [**14]
achieve that goal.” 430 U.S. ar 830. In cther words,
prison law libraries and legal Assittance progyams are
not ends in themselves, butonlyithemeansforensm'ing
“a reasonably adequate opporamity to present claimed
violatione [*+*618] of fundamehtal constintional rights
to the courts.” Id., at 825. '

Because Bounds did not create an abstract, freestand-
ing right to a law library or legal assistance, am in-
mate cannot establish relevant actnal injury simply by
establishing that his prison's law library or legal assis-
tance program is subpar in some theoretical sense. Thar

)
i
'
.

would be the preciss analog of the healthy inmate claim-
ing constitutional violation because of the inadequacy of
the prison infirmary. Insofar as the Hight vindicated by
Bounds is concerned, "meaningfil access to the courts
ia the touchstone,” id., at 823 (intetnal quotation marks
omitted), and the inmate therefore mnst go one step fur-
ther and demonstrate that the alleged shortcomings in the
library or 1egal assistance program hindered his efforts to
pursue a legal claim. He might show, for example, that
a complaint be prepated was dismissed for failure to sar-
isfy some technical [**15) requirement which, because
of deficiencies in the prison's legal assistance facilities,
he could not have kaown. Or that he had suffered ar-
guably actionsble harm that he wished to bring before
the courts, but was so stymied by inadequacies of the
law library that he was unsble even to file a complaint.

Although Bounds itself made no mention of an actual-
injury requirement, it can hardly be thought to have
eliminated that constitutional prerequisite. And actual
jury is appareot on the face of almost 2ll the opin-
ions in the 35-year line of access-to-courts cases on
which Bounds relled, soe id,, [*352] ar 821-825. n2
Moreover, the assumption of an actual-injury require-
ment seems to us implicit in the opinion’s statcment that
*we encourage local experimentation” in various meth-
ods of assuring access to the cowrts. M., ar 832. One
such experiment, for example, might replace libraries
with some minimal access to legal advice and a system
of court-provided forms such as those that contained
the oziginal complaints in two of the more significant
inmate-initiated cases in recent years, Sandin v. Cormer,
515 US. 472, [***619] 132 L. Ed. 24 418, 115 5. Ct.
2293 (1995), and Hudson v. McMillian, 503 U.S. 1,
117 L. Ed. 2d 156, 112 8. Ct. 995 [**16] (1992) —
forms that asked the inmates to provide only the facts
and not to anempt any legal analysis. We hardly think
that what we meant by "experimenting” with such an
alternative was simply anmowncing it, wherenpon suit
would immediately lie w0 declare it theoretically inad-
equate and bring the experiment to a close. We think
we envisioned, instead, that the new [*353] program
would remain in place at least until some inmate could
demonstrate that a nonfrivolons n3 legal claim had been
frusirated or was being impeded. n4

12 JUSTICE STBVENS suggests that Zx parre
Hull, 312 U.S. 546, 85 L. E4. 1034, 61 S. CI. 640
(1941), establishes thet even a lost frivolous claim
establishes standing to complain of a denlal of access
10 cquuts, sce Post, af 408409, As an initial marter,
thar is quire impossible, since standing was nefther
challenged nor discussed in that case, and we have
tepeatedly held that the existence of unaddressed ju-
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risdictional defects has no precedential effect. See,
e. g., Federal Blection Conun'n v. NRA Political
Victory Fund, 513 U.S. 88, 97, 130 L. Ed. 2d 439,
115 S. Ct. 537 (1994); United States v. More, 7
US. 159, 3 Cranch 159, 172, 2 L. Ed. 397 (1805)
(Marzhall, C. 1) (statement it oral argument). On
the merits, however, it is simply not e thet the
prisoner's claim in Hull was frivolons. We rejected
it becanse it had been procedurally defaulted by, in-
ter alia, failure to object at trial and failure to in-
¢lude a tremseript with the petition, 312 U.S. at 551.
If all procedurally defanlted claims were frivolous,
Rule 11 business would be brisk indeed. JUSTICE
STEVENS's assertion that *we held that the syg-
gledpetmonhndmsufﬁmmmmevenwrequhe
an answer from the State,” pest,at408409 is mis-
leading, Theattorwygmaloﬂdicb:gmappeared
in the case, and our opinion discussed the merits of
the claim at some length, see 312 US. ar 549-551.
The posture of the case was such, however, that we
treated the claim “as a motion for leave to file a pe-
tidon for writ of habeas corpus,” id., at 550; after
analyzing petitioner's case, we found it “insufficieat
1o coinpel an order requiring the warden to answer,"
id., at 551 (emphasis added). That is not remotely
equivalent to finding that the underlying claim was
favolous.

n3 JUSTICE SOUTER belicves that Bownds v.
Smith, 430 U.S. 817, 52 L. Ed. 2d 72, 97 8. Ct.
1491 (1977), guaraniees prison inmares the right
to present frivolous claims -~ the determination of
which suffices to confer svanding, Le says, because
it assumes that the dispute " *will be presented in an
adversary context and in a form historically viewed
as capable of judicial resolution,’" post, at 398-399,
quoting Flast v Cohen, 392 US. 83, 101, 20 L.
Ed. 2d 947, 88 5. (1. 1942 (1968). This would
perbaps have seemed like good law at the vime of
Flast, but our later opinions have made it explic-
itly clear that Flast erred in ansuming that assurance
of “serions and adversarial treatment™ was the only
value protected by standing’ See, &. g., United
States v. Richardson, 418 U.S. 166, 176-130, 4]
L. ¥d. 2d 678, 94 5. Ct. 2940 (1974); Schlesinger
V. Reservists Comm. to Stop the War, 418 U.S,
208, 220-223, 41 L. Ed. z&ms%sa 2925
(1974). Flast failed to tecogmzethntthxs doctrine
hasasepmnm—of—powmo?mponm which keeps
courts within certain traditional bounds vis-a-vis the
other branches, noncmteadvfmcuessornot- That is
where the "actual injury” comes from.
Not everyone who can point|to some "concrete” act
andis "aﬂvetse'mnca]linTcouﬂstoenminemz

propriety of executive action, but only someone who
has been actually injured. Depriving someone of an
arguable (though not yet established) ¢laim inflicts
achial injury because it deprives him of something
of value — arguable claims are setiled, bought, and
sold. Depriving someone of a frivolous claim, on
the other hamd, deprives him of nothing at all, ex-
cept pechaps the punishment of Federal Rule of Civil
Procedure 11 sanctions.

14 JUSTICE SOUTER suggests that he would
waive this actual-injury requiresnent in cases ‘in.
volving substantial, systemic deprivation of access
to court”™ — that is, In cases involving “'a direct,
substantial and comtimuous . . limit on legal
materials,’” “total denial of access to 2 library,” or
*‘an absolute deprivation of access to all legal ma-
terials,”™ post, a 401, and 400, n. 2. That view
rests upon the expansive understanding of Bounds
that we have repudiated. Unless prisoners have a
frecatanding right to Hbrarles, a showing of the sort
JUSTICE SOUTER describes would establish no rel-
ovant injury in fact, i. e., injury-in-fact cansed by
the violaton of legal right. Sce Allen v Wright,
468 U.S. 737, 751, 8 L. Ed. 2d 556, 104 5. C1,
3315 (1984). Denial of scoess to the courts could
not possibly canse the harm of inadequate librarics,
but only the haom of loat, rejected, or impeded legal
claims,

Of courss, JUSTICE SOUTER's proposed excep-
tion is unlikely to be of much real-world significance
in any cvernt. Where the situation is so extreme as
to constiniie "m absolute deprivation of access to ail
Iegal materials,” finding a prisoner with a ¢lain af-
fected by this extremity will probably be easier than
proving the extremity.

[*354] k& must be acknowledged that several state-
ments in Bounds went beyond the right of access recog-
nized in the earller cases on which it relied, which was a
right to bring to court a grievance that the inmate wished
10 presetit, see, ¢. g., Ex parre Hull, 312 U.S. ar 347-
548; Griffin v. Illinols, 351 U.S. ar 13-16; Johnson v.
Avery, 393 US. at 489. These statements appear 10 sug-
gest that the State must enable the prisoner to discover
grievances, and o litigate effectively once in court. See
Bourds, 430 U.S. at 825-826, and n. 14. These elabo-
rerions upon the right of access to the courts have no an-
Tecedent in our pre-Bounds cases, and we now disclaim
them. To demand the conferral of such so-phisticated le-
gal capabilities upon 2 [***620] mosdy uneducated and
indeed largely illiterate prison population is effectively
to demand permanent provision of counsel, which we
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do_not believe the Constitution Tequires.

Finally, we must observe that the injury requirement
is not satisfied by just any type of frustrated legal claim.
Neazly all of the acoess-to-courts cases in the Bounds
line involved attempis by inmates to pursue direct ap-
peals from the convictions [**20) for which they were
i see Douglas v. California, 372 U.S. 353,
354, 9L. Ed. 2d 811, 83 S. Cr. 814 (1963); Burns v.
Ohio, 360 U.S. at 253, 258; Griffin v. Minois, supra,
at 13, 18; Cochran v. Kansas,'316 U.S. 255, 256, 86
L. Ed 1453, 62 S. Ct. 1068 (1942}, or habeas pe-
titions, see Johnson v. Avery, supra, ar 489; Smith v.
Bennett, 365 U.S. 708, 709-710, 6 L. Ed. 2d 39, 81 S.
Cr. 895 (1961); Ex parte Hull, swpra, at 547-548. In
VoIff v. McDonnell, 418 U.S. 5,39. 41 L. Ed. 2d 935,
94, Ct. 2963 (1974), we this universe of rel-
evant clsims only slighdy, to “civil rights ections” — i.
., actions under 42 U.S.C. § 1983 o vindicate “basic
constitutional xights.” 418 U.S. at 579. Signjficantdy,
we felt compelled to justify even this slight extension
of the right of access to the cotts, stressing that "the
demarcation line berween civil rights actions and habeas
{*355] pelitions is not always clear,” and that "it is
futile 10 contend that the Civil Rights Act of 1871 bas
less importance in our constitutional scheme than does
the Great Writ.” Ibid. The prison law library imposed
in Bounds itself was far from an all-subject facility. In
rejecting the contention thar the State's proposed col-
lecrion was inadequate, the District [+%21) Court there
said:

*This Court does not feel inmaies need the entire U.S.
Code Amotated. Most of that code deals with federal
faws and regulations that woullt never involve a state
prisomer. . . .

"It is also the opinion of this Court that the cost of
N.C.DizestandModemFede;-alI’racdceDlgestwm
sutpass the usefulness of these research alds. They
cover mosdy areas not of concern 10 inmates.” n$
Supplemental App. w Pet. for Cert. in Bounds v,
Smith, O. T. 1976, Nea. 75915, p. 18.

In other wornds, Bounds does nqt guarantee inmates the
[**22] wherewithal to transfo;m themselves into liti-
gating engines capable of filing|everything from shate-
holder derivative actions to slip-and-fall claims. The
tools it requires to be provided are those that the in-
mates need in order to attack théir sentences, directly or
collateratly, and in order o the conditions of
their confinement. of amy other litigating
capacity is simply one of the incidental (and perfectly
constitutional) consequences offnnvicdonandincamer-
ation.

i
i
I

nS5 The District Court order in this case, by con-~
trast, required ADOC 10 stock each library with,
inter alis, the Arizona Digest, the Modern Federal
Practice Digest, Corpus Juris Secundum, and a full
set of the United States Code Annorated, and o pro-
vide a 30-40 hour videotsped legal research course
covering "relevant tort and civil law, incloding im-
migration and family issues.* App. to Pet. for Cert.
69a, 71a; 834 F Supp. 1553, 1561-1562 {Ariz.
1992).

(*356) B

Here the District Court identified [*+*621] only two
instances of actual injury. In describing ADOC's fail-
ures with respect to illiterate and non-English-speaking
prisoners, it found that "as a result of the inability to re-
ceive adequate legal assistance, prisoners who are slow
readers have had their cases dismissed with prejudice,”
dnd that “other prisoners have been unable o file logal
actions.” 834 F. Supp., at 1558. Alhough the use of
the plural suggests that acveral prisoners sustained these
actual harms, the court identified only one prisoner in
each instance. Id., at 1558, nm. 37 (lawsuit of inmate
Bartholic dismissed with prejudice), 38 (inmate Harris
unabie to file a legal action).

Petitioncrs contend thar "suy lack of access sxperi-
enced by these two inmates is not attxibutable o uncon-
stiational Starc policies,” becanse ADOC “has met its
constitutional obligarions,” Brief for Petitioners 32, n.
22. The claim appears to be that all inmates, including
the illiterate and non-English speaking, have a right to
nothing morxe than "physical access to excellent libraries,
plus help from legal assistants and law clerks.” Id., at
35. This misreads Boands, which as we have said guar-
aatees no particular methodology but rather the conferral
of a capability - the capability of bringing contemplated
challenges to sentetices or conditions of confinement be-
fore the courts. When any inmate, even an illiterate or
non-English-speaking inmate, shows that an actionable
claim of this nature which he desired t bring has been
lost or rejected, or that the presentation of such a claim
is carrently being prevented, because this capability of
filing suit has not been provided, he demonstrates that
the State has failed to fummish “adequate law libraties
or adequate assistance from persons trained in the law,”
Bounds, 430 U.S. at 828 (emphasis added). Of course,
[**24] we leave it to prison officials to determine how
best to ensure that immates with language problems have
2 Teasonably adequate oppornmity to file nonfrivolous
Jegal claims challenging their convictions or conditions
of confinement. But it iy [*357] that capability, rather
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H
than the capability of turning pages in a law library, that
is the touchstone.

[ a4 [

Having rejected petitioners' argoment that the injuries
suffered by Bartholic and Harris do not coont, we turn
to the question whether those , and the other
findings of the District Cout, 1t the injunction or=
dered in this case. The actual-injury requirement would
haxdly serve the purpose we have described above —
of preventing courts from undertaking tasks assigned to
the political branches — if once a plaintiff demoustrated
harm from one particular i in government ad-
ministration, the court were authorized to remedy all
inadequacles in that administration. The remedy must
of course be limited to the inadequacy that produced
the injury in fact that the plaintiff has established. See
Missouri v. Jenkins, 515 U.S. 70, 88, 89, 132 L. Ed,
2d 63, 115 8. Cr. 2038 (1995) ("The nawre of the ,
. . remedy is to be determined by the [**25] pature
and scope of the constitutional violation") (citation and
internal quotation marks omitted).

This is no less true with respect to class actions than
with respect to other suits. [***622] “That a suit may
be a class action . . . adds nothing to the question
ofstandin.g, for even named plaintiffs who represent a
class ‘must allege and show that they personally have
beea injured, not thar injury has beea suffered by other,
unidentified members of the class to which they beloug
and which they purport 1o represent.’® Simon v. Eastern
By. Welfare Rights Organization, 426 U.S. 26, 40, r.
20, 48 L. Ed, 24 450, 96 S. Cv. 1917 (1976), quoting
Warth v. Seldin, 422 U.S. 490, 502, 45 L. Ed. 2d 343.
93 S, Cr. 2197 (1975). Tbe general allegadons of the
complaint in the present case mhy well have sufficed 1o
clalm infury by named plaintiffs, and hence standing 0
demand remediation, with respect to various alleged in-
adequacies in the prison system, including failure to pro-
vide adequaie legal assistance 10 non-English-speaking
inares and Jockdown prisoners. That point is inxelevant
pow, however, for we are beyoqd the pleading stage.

[*358] 'Smcemeymnotmuéplmmxrequimmwts
but rather an indispensable part of the plaintiff’s case,
each [**26] dm[ofsmd:qg]mustbemppomdm
thesamewayasanyoﬂmrmuetonwmd:thephnmﬁ
bears the burden of proof, i. €., with the manner and
dcgreeofevidzncerequiredatihcmmsswesugesof
the litigation. Anheplmdingstngc,genaalfaau:lalle-
gaﬂonsofinjnryreaﬂungﬁom}thedefudmtscondw
may suffice, for on a motion to dismiss we presnme that
general allegations emhrace specifie facts that are
nmsarytosupportmeclaim.{ In response to a sum-

1)
i
i
!
i
!

mary judgment motion, however, the plaintiff can no
longer rest on such mere allegations, but must set forth
by affidavit or other evidence specific facts, which far
purposes of the summary judgment motion will be taken
to be trne. And ar the final stage, those facts (if con-
troverted) must be supported adequarely by the evidence
adduced at trial.” Lujan v. Defenders of Wildlife, 504
US. 555, 561, 119 L. Ed. 24 351, 112 §. C¢. 2130
(1992) (citations and internsl quotation marks omirted).

After the trial in this case, the court found actnal in-
juxy on the part of only one named plaintiff, Bartholic;
and the cause of that injury -- the inadequacy which the
suit empowered the court to remedy -- was failure of
the prison to provide [**27] the special services that
Bartholic would have needed, in light of his illiteracy,
10 avoid dismissal of his case. At the ouset, therefore,
we can eliminate from the proper scope of this injunction
provisions directed at special services or special facili-
ties required by nou-English speakers, by prisoners in
lockdown, and by the immate population at large. If
inadequacies of this character exist, they have not been
found to have harmed eny plaintiff in this lawsuit, and
hence were not the proper object of this District Court's
rémediation- 06

n6 JUSTICE STBVENS concludes, in gross, that
Bartholic's and Harris’ injurics arc "sufficicnt to sat-
isfy any constitational [stasding] concerus, " post, at
408. But standiug is not dispensed in gross. X the
right to complain of one administrative deficiency
automaticslly conferred the right to complain of all
administrative deficiencies, any cliizen aggrieved in
one respect could bring the whole structure of state
administrarion before the courts for review. That is
of course ot the 1aw. As we have said, "nor does
2 plaintiff who has been sobject to injurious conduct
of one kind possess by virtue of that injury the nec-
essary stake in litigating conduct of another kind,
although similar, to which he has not been subject.”
Blum v. Yaretsky, 457 U.S. 991, 999, 73 L. Ed. 2d
534 102 8. Cr. 2777 (1982). As even YUSTICE
SOUTER concedes, the inability of respondents fo
prodnce any evidence of actual injury to other than
illiterate inmates (Bartholic and Harris) "dispose[s]
of the challenge to remedial orders insofar as they
touch non-Englich speakers and lockdown prison-
ers.” Post, at 395,

Contrary to JUSTICE STEVENS's suggestion,
see post, at 408, n. 4, our holding thar respom-
dents lacked standing t complain of injuries to non-
English speakers and lockdown prisoners does not
amount to “a conclusion that the class was improper. "
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The standing determination 'is quite separate from
certificarion of the class. Again, Blam proves the
point: In that ease, we held that a class of "all
residents of skilled nursing and health related nurs-
ing facilities in New York State who are recipients
of Medicaid benefits' " lacked standing to challenge
trausfers to higher levels of care, even though they
had standing to challenge discharges and transfers to
lower levels; but we did not disturb the class defini-
ton. See 457 US. at 997, n. 11, 999-1002.

[*359] As to remediation of the inadequacy [***623}
that caused Bartholic's injury, 'a further question re-
maips: Was that inadequacy widespread enough to jus-
1ify systemnwide relief? The only findings supporting the
proposition that, in all of ADOC's facilities, an iltiterate
inmate wishing to file a claim would be unable to receive
the assistance necessary to do so were (1) the finding with
respect to Bartholic, at the Florence facility, and (2) the
finding that Harris, while incarcerated ot Perryville, had
once been "unable to file [a] legal action.” &34 F Supp.,
at 1558. These two instances were a patently inadequate
basis for a conclusion of systemwide violation and im-
position of systemwide relief. Sce Dayton Bd. of Ed.
v. Brinkman, 433 U.S. 406, 417, 53 L. Ed. 24 851, 97
S. Q1. 2766 (1977) ("Instead of tailoring a remedy com-
mensurate with the three specific violations, the Cont
of Appeals imposed a systemwide remedy going beyond
their scope”); id., ar 420 (*Only if there has been a sys-
wmwide impact may there be a systemwide remedy”);
[*360] Califano v. Yemasaki, 442 U.S. 682, 702, 61
L. Ed. 2d 176, 99 8. Ct. 2545 (1979) ("The scope of
injunctive relief is dictated by the extent of the viola-
tion eswablished, not by the geographical extent of the
plaintiff class*). '

To be sure, the District Court also noted thar "the trial
testimomy . ., . indicated that there are prisoners who
are unable to research the Jaw because of thelr functional
Wjteracy," 834 F Supp., ar 1358. As we have dis-
cussed, however, the Comstitutibn does not require that
prisoners (liverate or llierate) be able 1 conduct gener-
alized research, but only that they be able 1o present their
gricvances to the courts - a move limited capability that
canbcprodmedbyamnchmorflimheddegmeoﬂezal
assistance. Apart from the dismissal of Bartholic's claim
with prejudice, and Haris's inability to file his claim,
there is no finding, and as far ps we can discern from
the rccozd no evidence, that in Arizona prisons illiterate
prisoners cannot obtajp the mitimal help necessary to
file particular dlaims that they wish to bring before the
courts. The constitutional violation has not been shown
to be systemwide, and ingi a remedy beyond what
was necessary to provide reliefto Harris and Bartholic

L3
1
i
|

was therefore improper. a7

n7 Our holding regarding the inappropriatencss of
systemwide relief for illiteraic inmates does not rest
upon the application of standing rules, but rather,
like JUSTICE SOUTER s conclusion, upon “the re-
spondents’ failure to prove that denials of access
to illiterate prisoners pervaded the Stare’s ptison
system,” post, at 397. In one respect, however,
JUSTICE SOUTER 's view of this isse differs from
been sppropriate “had the findings shown libraries im
shambles throughout the prison system,” ibid. That
is consistent with his view, which we have rejected,
that lack of access to adequate libraxy facilities qual-
ifies as relevant injury in fact, see n. 4, supra.

Conixary to JUSTICE SOUTER's assertion, post,
a1 397, the issne of systernwicle relief has nothing to
do with the law govemning class actions. Whether or
not a class of plaimtiffs with frustrated nonfrivolous
claitus exiss, and no matter how extensive this class
may be, unless it was established that violations with
respect to that class occurred in all institutions of
Arizona's system, there was no basis for a remedial
decree imposed upon all those institutions. However
inadequate the library facilities may be as a theoreti-
cal matrex, various prisons may have other means (ac-
tive assistance from “jailhouse lawyexs," complaint
forms, etc.) that suffice 1o prevent the legal harm
of denial of access to the courts. Courts bave no
power to presume and remediate harm that has not
been established.

[=**624]
[*361) {+***AR2E] [(***HR16B] [**30] IO

There are furtber reasons why the order here cannot
stand, We held In Turner v. Saflen. 452 U.S. 78, 96 L.
Ed. 2d 64, 107 S. Cr. 2254 (1987). that a prison reg-
ulation impinging on inmates’ constitutional rights "is
valid if i1 s reasonably related 10 legitimate penologi-
cal interests.” Jd., at 89. Such a deferential standard is
necessary, we explained,

*if ‘prisonp administrators . . . , and not the courts,
[are} to make the difficult judgments concerning nstinu-
tional opcrations.’ Subjecting the day-to-day judgments
of prison officials to an inflexible strict sctutiny anal-
ysis would seriously hamper their ability to anticipate
security problems and to adopt innovative solutions to
the intractable problems of prison administration.  Ibid.
(ciration omiwed), quoting Jones v. North Cerolina
Prisoners' Labor Union, Inc., 433 US. 119, 128, 53
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L. Ed. 2d 629, 97 5. Ct. 2532 }1977).

These sre the same concemns that led us to eacourage
"local experimentation” in Bounds, see supma, at 352,
and we think ir quite obvious that Bounds and Tamer
must be read in pari materia.

The Distriet Court heye failed to accord adequate def-
ereuce to the judgment of the prison anthorities in at
least three significant [#*31] respects. First, the count
concluded that ADOC's restrictions on lockdown pris-
oners’ access w law libraries were unjustified. Tumnesr's
principle of deference has special force with regard to
that issue, since the inmates in lockdown include “the
moat dangerous and violent prisoners In the Arizona
Pprison system,” and other inmares presenting special dis-
ciplinary and security concems. Brief for Petitioners S.
The District Court made much of the fact [*362] that
Jockdown prisoners routinely experience delays in re-
ceiving legal materials or legal assistance, some as long
as 16 days, 834 F Supp., at 1557, and n. 23, buat so
long as they are the product of prison regulations rea-
sonably related to legitimate penological interests, such
delays are not of constitutional significauce, even where
they result in actual ixjury (which, of course, the District
Court did not find here).

Seeom,thcmjumﬁmmposedbythemmict(!oun
was inordinarcly -~ indeed, wildly — intrusive. There is
no need to belabor this point. One need only read the
order, see App. 1o Pet. for Cort. 61a-85a, to appre-
danethuitisthonepmsulmlofwha:[‘”&ﬂ our
opinions have lamented as a court's "in the name of the
Constitution, [**32] becoming . . . emmeshed in the
mimutiae of prison operations. " Bell v. Wolfish, 441 U.S.
520, 562, 60 L. [***HR17A] Ed. 2d 447, 99 S. Ci.
1861 (1979).

Finally, the order was developed through a process
that failed 1o give adequate consideration to the views of
state prison anthorities. We have said that “the strong
considerations of comity that require giving a swate court
sysiem that has convicred a defendant the first opportu-
nity to correct its own erroxs . . . also require giving the
Stazes the first opporumity the errors made in
thelmemaladmlnls:raﬂonofn?drpnwm Preiser v.
{**5] Rodriguez, 41] U.S. 475,492, 36 L. Ed. 2d 439,
93 8. Cr. 1827 (1973). For an flustration of the proper
procedure in a case such as this, we need look no far-
ther than Bounds irself. There, franting summary
judgment for the inmates, mcDmeomtteﬁmned
from "'dictating precisely what|course the State should
follow." " Bounds, 430 U.S. at 818. Rather, recognizing
that "determining the ° relief to be ordered .
. . presenis a difficelr problem,’™ the court ™'charged

the Department of Correction with the wask of devising
a Constimutionally sound program' to asgure immate ac-
cess to the courts.” id., at 818-819. The [**33] Swate
responded with a proposal, which the Districx Court ul-
timately approved with minor changes, after considering
objections [*363] raised by the inmates. ., ar 819-
820. We praised this procedure, observing that the comt
had "scrupulonsly respected the limits on [its] role,” by
"not . . . thrusting itself into prison administration”
and instead permitting “prison admimistrators [to] exet-
cise wide discretion within the boumds of constitutional
requirements.” [d,, at 832-833,

As Bounds was an exemplar of what shoyld be done,
this case is 3 model of what shonld not. The District
Coust totally failed to heed the admonition of Preiser.
Having found a violation of the right of access to the
courts, it confetred upon its special master, a law profes-
sor from Flushing, New York, rather than upon ADOC
officials, the responsibility for deviging a remedial plan.
To make matters worse, it severely limited the remedies
that the master could choose. Because, in the court’s
view, its order in an earlier access-to-cousts case (an or-
dex that adopted the recommendarions of the same
master) had "resolved successfully” most of the issues
involved in this bitigation, the court [**34] fustructed
that as to those issues it would implement the earlier or-
der statewide, "with any modifications that the parties
and Special Master determine are necessary due to the
particular circumstances of the prison facility.” App. to
Pet. for Cext. 88a (footnote omitted). This will not do.
The State was entitled to far more than an oppormnity
for rebuttal, and on that ground alone this order would
have to be set aside. n8

n8 JUSTICE STEVENS belicves that the Stais of

Arizona *is most to blame for the objectionablc char-
acter of the final [injunctive] arder, " post, at 411, for
two reasons: First, becausc of its lack of cooperation
in prison litigation three to five years carlier before
the same judge, sec Glwh v. XKangas. 773 E Supp.
1309 (Artz. 1988). But the rule that federal cours
must "give the Stares the first opportuairy to cor-
rect the errors made in the internal administration of
their prisons,” Preiser v. Rodriguez, 411 U.S. 475,
492, 36 L. Ed. 2d 439, 93 §. Cr. 1827 (1973), is

not 10 be set aside when a judge decides that a State
was insufficiently cooperative in a difforent, earlier
case, There was no indication of obstructive tac-
tics by the Staie in the present case, from which one
ought w have concluded that the Stare had learned its
Jesson. Second, JUSTICE STEVENS contends that
the State failed vigorously to oppose application of
the Gluth methodology to the present litigation. But
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sutelythemwasnomsom*ledwbtmatthzm
objected to that methodology. JUSTICE STEVENS
demands from the State, we think, an upattainahle
degree of courage and foolishness in insisting that,
having been punished for its recalcittance in the ear-
lier case by the imposition of the Gluth methodol-
ogy, it antagonize the District Court further by "zeal-
ously” insisting that thar methodology, recently vin-
dicared on appeal, must be abandoned. It sufficed,
we think, for the State to sibmit for the record @
every turn that “Defendants’, objections and sugges-
tions for modifications shall hot be deemed a waiver
of theve Defendants’ right to appeal prior mulings and
orders of this Court or appeal from the subssquent
final Orxder sctring forth the injunctive relief regard-
ing logal access issues,” see, e. g., App. 221, 225,
231, 239, 243.

[*626] [*364]) **»

[+*35} Fmthcforegoingmasdns. we reverse the judg-
ment of the Court of Appeals and remand the case for
further proceedings consistent with this opinion.

It is so ordered.

CONCURBY: THOMAS; SOUTER (In Part)

!
CONCUR: JUSTICE THOMAS, concurring.

The Constitation charges federal judges with decid-
ing cases and controversies, not with running state pris-
ons. Yet, too frequently, federal district courts in the
mmeoftthonsdtudonetfectWholesale takeovers of
state correctional facilivies andmnthmby Jjudicial de-
cree. This case is a textbook example. Dissatisfed with
the quality of the law libraries and the legal assistance
at Arizona’s correctional institurions, the District Cout
imposed a siziewide deczee on the Atizona Department
of Corections (ADOC), dictating in excruciatingly
minnte deall a program to assjst inmates in the filing
of lawsuits — right down to permissible noise levels in
library reading tooms. Such gross overreaching by a
federal district court simply cannot be tolerated in onr
federal system. Primciples of feduahsmandwparm

of powers dictate that exclusive responsibility for ad--

ministering state prisong resides with the State and its
officials.

[*365] Of [**36] comrse, prison officials most main-
tain their facilities consistent b the restrictions and
obligations imposed by the tion. In Bounds v.
Smith, 430 U.S. 817, 52 L. Ed.] 2472, 97 8. Cr. 1491
(1977), we recognized as partjof the State's constitu-
tional obligations a duty to provide prison immates with

!

]

law libraries or other legal assistance ai state expense,
an obligation we descaibed as part of a loosely defined
“right of access to the courts” enjoyed by prisoncrs.
While the Constitution may guarantee state lnmates an
opportunity to bring suit to vindicate their federal con-
stitutional vighrs, I find no basis in the Constitudon —
and Bounds cited xone — for the right to have the gav-
emment finance the endeavor.

I join the majority opinion because it places sensible
and much-peeded limitarions on the seemingly limifless
right to assistance created in Bounds and becanse it clar-
ifies the scope of the foderal courts' autheriry to subject
state prisons to remedial decrees. T write separately w
make clear my doubts about the validity of [***627)
Bounds and o reiterate my observation in Missouri v
Jenkins, 515 U.S. 70, 132 L. BEd. 24 63, 115 8. G,
2038 (1995), that the federal judiciary has for the last
half century been exercising *equitable” powers and is-
suing stroctural decrees entirely out of line with its con-
stitutional mandate.

1

A

This case i3 not about a right of "access 10 the courts.”
There is no proof that Arizona has prevented even a sin-
gic inmate from filing a civil rights lawsuit or submitting
apetition for a writ of habeas corpus. Instead, this casc
is about the extent to which the Constitution requires a
State to finance ot olherwise assist a prisoncr’s cfforts
to bring sult against the State and its officials.

In Bounds v. Smith, supra, we recognized for the first
time a “fundamental constitutional right” of all inmates
to have the State "assist [them] In the preparation and
filing of meaningful legal papers.” 1d., ar 828. We were
not explicit [*366] as to the forms the Siatc's assistance
must take, but we did hold that, ar a mininnm, Staes
nmst foxnish prisoners “with adequate law libraries or
adequate assistamce from persons trained in the Jaw."”
Wid. Although our cases prior to Bounds occesionally
referenced a constitutional right of access to the coutts,
we had never before recognized a freestanding constitu-
tional right that requires the States 1o "shoulder affirma-
tive [**38] obligations,” id., at 824, in order [**43]
to “insure that inmate access to the conns is adequate,
effective, and meaningful,” id., ar §22.

Recognition of such broad and aovel principles of con-
stitntional law are rare enough under our system of law
that T would have expected the Bounds Court to ex-
plain st length the constimitional basis for the right to
state-provided legal materials and legal assistance. But
the majority opinion in Bounds failed to identify a sin-
gle provision of the Constitution to support the right
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created in that case, afactﬂm!didnotgomnoﬁced
in strong dissents by Chief Justice Burger and then-
JUSTICE REHNQUIST. See id., at 833-834 (opinion
of Burget, C. J.) ("The Court lcaves us unenlightened as
to the source of the "right of access to the courts’ which it
perceives or of the requirement that States ‘foot the bill”
for assuring such access far prisoners who want 1o act as
1egal reseanchers and brief writers*); id., at 840 (opinion
of REHNQUIST, 1) ("The 'funflunmtal constimtional
right of access to the courts’ which the Court amnounees
today is created virmally out of whole cloth with little
or no reference to the Constitution from [**39] which
it is supposed to be derived"). ‘The dissents’ calls for
an explanation as to which provision of the Constitution
guarantees priscners a right to consult a law library or
a legal assistant, however, went unanswered. This is
perhaps not surprising: Just thrée years before Bounds
was decided we admirted that the "the precise rationale”
for many of the “access to the courts” cases on which.
Bounds relied had “never been explicitly stated,” and
that no Clanse that had rhus far been advanced "by itself
provides [*367] an entirely satisfactory basis for the re-
sult reached.” Ross v. Moffin, 417 U.S. 600, 603-609,
[***628] 41 L. Ed. 2d 341, 94 5. Ct. 2437 (1974).

The weakness in the Courr's constitutional analysis in
Bounds is punctuated by our inability, in the 20 years
since, to agree upon the constitutional source of the sup-
posed right, 'We have described. the right articulated in
Bounds as a "consequence” of due process, Murray v
Glarratano, 492U.S. 1, 11, n. 6, I06L. Ed. 2d 1, 109
S. Ct. 2765 (1989) (pluality opjnion) (citing Procunier
Y. Martinez, 416 U.5. 396, 419, 40 L. Ed. 2d 224, 94
S. Ci. 1800 (1974)), as an "aspect” of equal protection,
492 U.S. at 11, n. 6 (chtaiion oinitted), or a5 an "equal
protection guarantee,” Pennsylvania v. Finley, [*40]
481 U.S. 551, 557, 95 L. Ed. 2d 539, 107 S. Cr. 1990
(1987). In no instance, however, have we engaged in
rigorous constimutional analysis lof the basis for the as-
serted right. Thus, even as we eadeavor 0 address the
question presented in this case |~ whether the District
Court's order "cxceeds the constitmional requirements
set forth In Bounds, ® Pet. for Cert. i — wedo so without
knowing which Amendment to tkc Constitation govems

It goes withont saying that|we ordinarily require
more exactitude when evaluating asserted constitutional
rights. “As a general matter, the Court has always been
reluctant” toexmndcomtimﬁonhpmtecﬁonto "unchar-
tered areafs]," where the "guideposts for responsible de-
cisiommaking . . . are scarce and open-ended.” Collins
v. Harker Heights, 503 U.S. 1{5, 125, 117L. Fd. 24
261, 112 8. Cy. 1061 (1992). Itis abedrock principle of
judiciﬂmuai‘nma:aﬂgh:belinageaﬁmlymmetw

or tradition of a specific constimtional provision before
we will recognize i1 as fundamental. Strict adherence to
this approach 1s essential if we are to fulfill our constitu-
tionally assigned role of giving full effect to the mandate
of the Framers without infusing the constivstional fabric
with our own pelitical {**41)] views.

In lieu of constitutional text, histoty, or tradition,
Bounds turned primarily to precadent in recognizing the
Tight 10 state assistance in the Tesezrching and filing of
priscoer [*368] claims. Our cases, however, had never
recognized a right of the kind arriculated in Bounds, and,
o my opinion, ¢ould not reasonably have been read to
support such aright. Prior to Bounds, two lines of cases
dominated our so-called "sccess to the courts” jurispru-
dence. Ope of these lines, rooted largely in principles of
fees and imposed limived affirmative obligations on the
States to ensure that their criminal procedures did mot
discriminate on the basis of poverty. These cases recog-
nized a right to equal access, end any affirmative obli-
gations imposed (6. g., a free tramscript or counsel on
a first appesl as of right) were strictly limited to en-
suring oquality of access, not access in its own right.
In a second line of cases, we invalidated state prison
regulations thas restricted or effectively prohibited in-
mates from filing habeas corpus petitions or civil rights
lawsuits in federal court to vindicate federally protected
{**42] rights. While the cases in this line did guaran-
teo a certain amount of access to the foderal courts, they
imposed no affirmative obligations on the States to facil-
itate access, and held only that States may not “abridge
or impair® prisoncrs’ cfforts to petition [***629] a fod-
eral court for vindicarion of fedesal rights. Ex parre
Hull, 312 U.S. 546, 549, 85L. Ed. 1034, 61 S. Ct. 640
(1941). Without pausing to consider either the reasoning
behing, or the constitational basis for, each of these inde-
pendent lines of case law, the Court in Bounds engaged
in a loose and selective eading of our precedents as it
created a freestanding and novel right to state-supported
legal assistance, Despite the Court's purported reliance
on prior cases, Bounds in fact represented 2 major de-
parture both from precedent and historical practice.

1

In a series of cases beginning with Griffin v. Jllinois,
351 US. 12, 100 L. Ed. 891, 76 5. C1. 585 (1956).
the Court invalidated stxe rules that required indigent
criminal defendams to pay for trial wasscripts or w pay
other fees necessary 1o have their appeals [*3691 or
habeas corpus petitdons heard. According to the Bounds
Court, these decisions “struck down resirictlons and re-
quired remedial measures to insure that inmare access to




05/04/99 15:15 FAX 7310482

CHIEF COUNSEL/UTLEY [dio1s

Page 19

518 U.S. 343, #369; 116 S. Ct. 2174;
1996 U.S. LBXIS 4220, *42; 135 L. Ed. 2d 606, *++629

the courts is adequate, effective, and meaningful.” 430
US. at 822. This is insccurare. Notwithstanding the
suggestion in Bounds, our transcript and fee cases did
not establish a freestanding right of access 10 the courts,
meaningful or otherwise.

In Griffin, for instance, we invalidated an Nlinois rule
that charged criminal defendants a fee for a trial tran-
script necessary to secnre full direct appellate review
of a criminal conviction. See 351 US. ar 13-14; id.,
ar 22 (Frankfurter, J., concurring in judgment). See
also Ross v. Moffitt, 417 U.S. at 605-606. Though we
held the fie to be unconstitationdl, our decision did not
tumn on the effectiveness or adequacy of the access af-
forded to criminal defendants generally. We were quite
explicit in reaffirming the century-old principle that *a
State is not required by the Federal Constitution to pro-
vide appellate courts or aright to appellate review at zll."
Griffin, supra, at 18 (exaphasis added) (citing McKane v.
Dursion, 153 U.S. 684, 687688, 38L. Ed. 867, 14 S.
Ct. 913 (1894)). Indeed, the Coun in Griffin was unan-
imous on this point. See 357 U.S. at 2] (Frankfurter,
J., [**44] concurring in judgmens) ("It is now settled
that due process of law does not require a State to uf-
ford review of criminal judgments”); id., ar 27 (Burton,
J., dissenting) ("llinois, as the majority admit, could
thus deny an appesl altogether in a criminal case with-
aut denying due process of law"); /d., ar 36 (Hatlan J.,
dissenting) ("The majority of the Court concedes that
the Fourteenth Amendment does not require the States
to provide for any kind of appellate review”). nl In
light [***630] of the Griffin Court's unanimeous [*370]
pronouncement that a State is mot constirutionally re-
quired to provide any court access to criminals who wish
to challenge their convictions, the Bounds Court's de-
scription of Griffin as ensuring ™ adequats and cffoctive
appellate review,'" 430 US. ar 822 (quoting Griffin,
supra, at 20), is unsustainable.

n] We reaffirmed this principle almost two decades
later, and just three years before Bounds v. Smith,
430 U.S. 817, 52 L. Ed 72, 97 5. Ct. 1491

- (I977), in Ross v. Moffin, 417 U.S. 600, 41 L. Ed.
24 341, 94 5. C1. 2437 {1974), where we observed
that Griffin v. lilinois, 351 US 12, I00L. Ed. 891,
76 3. C1. 585 (1956), and ing cases mvali-
dated . ﬁmualbamemtotheappdmproms.
amemnmemmmm,;ihemdmommmaple
MaSmwmtobhgedtop:ovndzmylppula:
all for criminal defendants.” ¥77 U.S. af 606 (citing
McKane v. Dursion, 153 U.S. 684, 38 L. Ed. 867,
14 8. Ct1. 913 (1894)). See dlso 417 U.S. ar 611.

[**45) Instead, Griffin rested on the uite differeat

principle that, while a Statc is not obliged o provide

in criminal cases, the review a Staie chooses o

afford nmst not be administered in a way that excludes

tndigents from the appellae process solely on account

of thelr poverty. There is no mistaking the principle that
motivated Griffin:

*Tt is true that a State it not required by the Federal
Constitution to provide a pellate courts or a right to ap-
pellate review at all. Butthat is not to say that a State that
does grant appellate review can do so in a way that dis-
criminates against some convicred defendants on account
of their poverty. . . . At afl stages of the proceedings
theDueProeessamlEqmlPromonclmsapmm
[indigempetms]ﬁominﬁdmusdisainﬂnahons

c . Thmmbenoequaljusﬁcewlmethehnd
oflrialam:n;etsdependsonvheamomtofmoneyhc
has. Destitute defendsnte mnst be afforded as adequate
appellate review as defendants who have money enough
to buy transeripte.” 357 U.S. ar 18-19 (plurality opinion)
(citation omitted).

Justice Frankfurter, who provided the Gifth vote for the
majority, confirmed [**46] in a separate writing that it
was invidious discrimination, and not the denial of ade-
quate, effective, or meaningful access to the courts, that
rendered the ¥linois regulation unconstitutional: “When
a State deems ir wise (*371] and just that convictions
be susceptible to review by an appeilare courr, it cannot
by force of its exactions draw a Line which preciudes
convictedindigentpcrsons. . . from securing such
avxeview . . . . ld, &t 23 (opinion concurring in
judgment). Thns contrary to the characterization in
Bounds, Griffin stands not for the proposition that all
inmates are entitled to adequate appellate review of their
criminal convictions, but for the more modest rule that,
if the State chooses w afford appellate review, it “can
no more discriminate on account of poverty than on ac-
count of religion, race, or color.” Griffin, supre, at 17
(phurality opinion). n2

02 This is what Justice Breamsn came to call
the "Griffin equality principle,” United States w
MacCollom, 426 U.S. 317, 337, 48 L. Ed. 2d 666,
96 S. Cr. 2086 (1976) (dissenting opinion), and it
provided the rationale for a siring of decisions that
struck down a varicty of state transcript and filing
fees as applied to indigent prisoners. Bounds cited a
munber of these cases in suppoart of the right to "ade-
quate, effective and meaningful” access to the courts.
Sec 430 U.S. at 822, and n. 8. But none of the tran-
script and fee cases on which Bounds relied were
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premised on a subgtantive standard of court access.
Rather, like Griffin, these cases were primarily con-
cerned with invidious discrimination on the basis of
wealth. See, e. g., Smith v. Bennett, 365 U.S. 708,
709, 6L. Ed. 2d 39, 818S. Ct. 895 (1961) ("To inter-
pose ey financial consideratign between an indigent
prisoner of the State and his exercise of a state right
to sue for his liberty is w deny that prisoner the equal
protection of the laws™); Gardner v. California, 393
US. 367, 370-371, 2] L. Ed. 2d 601, 89 S. Ct. 580
(1969) ("In the context ofCahfornias habeas cor-
puspmoedmcdaﬂalofammttommmgont
mnksthenmcimndim dismmationwhichwe
held impermissible in . . . Griffin").

[**47] If we left any doubt as tb the basis of our deci-
sion in Griffin, we eliminated [*#**§31] it two decades
later in Douglas v. California, US. 353, 9L Ed.
2d 811, 83 S. &r. 814 (1963), we held for the
first time thar States must provide assistance of coun-
s¢l on a first appeal as of right for all indigent defen-
dants. Like Griffin, Douglas turned not on a right of
access per s¢, bur rather on the right not w be denied,
on the basis of poverty, access afforded to others. We
did not say in Douglas that indigents have a right 0 2

"meaningful appeal” that could not be realized absent ap-
pointed counsel. Cf. Bounds, 430 U.S. ar 823. [*372)
‘What we did say 15 that, in the absence of state-provided
counsel, “there Is lacking that equality demanded by the
Fourteenth Amendment where the rich man, who ap-
peals as of right, enjoys the bencfit of counsel . . .
while the indigent . . . is forced to shift for himself.”
Douglas, supra, at 357-38. Just s In Griffin, where

wehddthatasmmmlgrmappeua:ereviewm
such 2 way as to discriminate against some convicted
defendants on account of their poverty,” Douglas. 372

US. at 355, the evil motivating, our decision in [**48]
Douglas was "discriminarion against the indigeat,” 1bid,
n3 [}

n3 There is some discussion of due process by

the plurality in Griffin, see 351 U.S. at 17-18, and
‘mmmm'mM'MMgw
372 U.S. at 357. These unexplained references to
due process, made in the course of equal protec-
tion analyses, provide an i basis for con-
clndingthatd:eregﬂahon:ehallengedinGﬂfﬁn
andDouslamdcpcndenﬂywolawdtheDuereess
Clause. Andmempumsnbsequemmswsalvage
a role for the Due Process in this context and
10 explain the difference befween the eqnal protec-
tion and due process analyses in Griffin have, in my
opinion, been unpersuasive! See Evitts v Lucey,

469 US. 387, 402403, 33 L. Ed. 2d 821, 105 §.
CL. 330 (1985); Bearden v. Georgia, 461 U.S. 660,
665-667, 76 L. Ed. 2d 221, 103 5. C3. 2064 (1983).
In any event, there do not appear to have been five
votes in Griffin in supporn of a holding under the
Due Process Clanse; subsequent transcript apd fee
cases turned primarily, if not exclusively, on equal
protection grounds, see, e. g., Smith v. Bennell,
supra, at 714; and the Douglas Court, with its “ob-
vious emphasis® on equal protection, 372 US. at
361 (Hadan, 3., dissenting), does not appear to have
reached the due process question, notwithstanding
Justice Harlan's supposition to the contrary, see id.,
at 360-361.

It is difficult ro see how due process could be im-
plicated in these cases, given our consistent reaffir-
wmation thet the States can abolish criminal appeals
altogether consistently with due process. See, e. g.,
Ross v. Moffin, 417 US. at 611. The fact that
a State affords some access “"does not utomatically
mean that & State them acts unfairly,” and hence vi-
olates due process, by demying indigents assistance
*at every stoge of the way." Ibid. Under our cases,
"unfairness results only if indigents are singled out
bythcsmcnnddcniedmmingfnlmtotheap-
pellate system because of their poverty,” a question
morcproﬁnblyoomlderedmduanequalptoteo-
tion apalysis.”

[*373] [**49] Our transcript and fee cases were,
therefore, limited holdings rooted in principles of equal
piotection. In Bounds, these cases were recharacier-
ized almost beyond recognition, as the Court created a
new and different right on behalf of prisoners - a right
to have the State pay fox law libraries or other forms
of legal assistance without regard 1o the equality of ac-
cess. Only by divorcing oux [***632] prior holdings
from their reasoning, and by elevating dicta over con-
stivadonal principle, was the Court able w reach such a
Tegult.

The unjustified transformaticn of the right to nondis-
criminatory access to the courts into the broader, untoth-
ered right to legal assistance generally would be reason
enough for me to conclude thar Bounds was wrongly de-
cided. However, even assuming thar Bounds properly
relied upon the Griffin line of cases for the proposition
for which those cases actually stood, the Bounds Court
failed o address a significant intervening development
in our jurisprudence: the fact thar the equal protection
theory underlying Griffin and ks progeny had largely
been abandoned prior t0 Bounds. The provisions ipval-
idated in our transeripe and fee cases [**50] were all

do1s
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facially neutral administrative regulations that had 2 dis-
parste impast on the poor; there is no indication in any
of those cases that the State imposed the challenged fee
with&omosaofdelibermlydimiminningapinst
indigent defendants. See, e. g., Douglas, supra, &t
361 (Hexlam, J., dissenting) (criticizing the Court for
mvahdanngamtehw *of general applicability” solely
because it mayn&c!ﬂ:opoormorehmh]ythamtdoe:
. fhe rich”). lnthnya:sbetwaenbmghsandﬂounds,
however, we rejected a disparate impact theory of the
Equal Protection Clause. That the doctrinal basis for
Griffin and its progeay has largely been undermined —
apd in fact had been before Bounds was decided — con-
firms the invalidity of the right to law libraries and legal
assistance created in Bounds.

We first cast doubt on the proposition that a facially
neutral Jaw violates the Equal Protection Clanse solely
becanse [*374] it has a disparate impact on the poor in
San Antonio Indepeadent School Dist. v. §
4I11US. 1, 36L. Ed. 2d 16, 93 8. Ct. 1278 (1973).
In Rodriguez, the respondents challenged Texas' tradi-
tonal system of financing public education under the
[**511 Bqual Protcction Clause on the ground that, un-
der that system, "some poorer pedple receive less expen-
sive educations than other more affluent people.” 1d., at
19. In rejecting the claim that this sort of disparate im-
pact amounted to unconstitutionsl discrimination, we de-
clined the respondemts’ invitation to exxend the rationale
of Griffin, Douglas, and similar cases. We explained
that, under those cases, unless a group claiming discrim-
ination om the basis of poverty can show thas it is “com-
pletely unable to pay for some desired benefit, and as a
consequence, - . . sustained an absolute deprivation of a
meaningful opportunity 10 enjoy that benefit,” 411 U.S.
at 20 (emphasis added), strict scrutiny of 4 classificarion
based on wealth does not apply. Because the respon-
denis in Rodriguez bad not shown that "the children in
districts having relatively Jow assusablepmpeny values
are receiving no public education,* but rather claimed
only that "they a:emeuvmgap?omrqualityeducmon
thanthatavaﬂablewdn]dtenmmmmhavmgmon
asgessable wealth,” id., ar 23 (emm added), weheld
that the "Texas system does notjoperate to the peculiar
[**52] disadvantage of any suspect class,” id., af 28.
After Rodriguez, it was clear that "wealthdisctimmanon
alope [docs not] provide [***633] an adequate basis for
invoking strict scrutiny,” id., af 29, sud that, "at least

where wealth is involved, the Protection Clause
doce not require absolute equality or precisely equal ad-
vanrages,” id., ar 24. Sex also v. Diddnson

Public Schools, 487 U.S. 450, 458, 101 L. Ed. 24 399,
108 S. Ct. 2481 (1988); He v. McRae, 448 U.S.
297, 322-323, 65 L. Ed. 2d 784, 100 §. Cr. 2671

(1980); Maher v. Roe, 432 U.S. 464, 470471, 53 L.
Ed. 2d 484, 97 S. Cs. 2376 (1977). nd

p4 The absence of a prison law library or other
state-provided legal assistance can hardly be said
to deprive inmates absofutely of an opportunity to
bring their claims to the attention of a federal cout.
Clarence Barl Gideon, perhaps the most celebrated
pro se prisaner litigant of all time, was able to ob-
tain review by this Court even though he had no legal
toaining and was incarcerated in a prison that appar-
ently did not provide prisonets with law books. See
Answer to Regpondent's Response to Pet. for Cert.
in Gideon v. Wainwright, O. T. 1962, Na. 155, p.
1 (“The petitioner is not a [gic] attorney or versed in
1aw nor does not have the law books to copy down
the decisions of this Court. . . . Nor would the
petitioner be allowed to do so”).

Like amyone else seeking to bring suit without the
assistance of the State, prisoners can seek the ad-
vice of an attomey, whether pro bono or paid, and
can tum to family, friends, other inmates, or pub-
1ic interest groups. Inmates can also take advantage
of the liberal pleading rules for pro se Litigants and
the liberal rules goveming appointment of counsel.
Federal fes-shifting statutes and the promise of 2 con-
tingency fee should elso provide sufficient incentive
for counsel to take meritoriouns cases.

[*375] [**53] We rejected a disparate impact theory
of the Equal Protection Clause altogether in Washingron
v. Davis, 426 US. 229, 239, 48 L. Ed. 2d 597,
96 5. Ci. 2040 (1976), decided just onc Term before
Bounds. There we flatly rejected the idea that "a law,
neural on fis face and serving ends otherwise within
the power of government to pursue, is invalid under the
Bqual Protection Clause simply becanse it may affect
a greater propordon of one race than of another.” 426
U.S. ar 242. We beld that, absent proof of discrimina-
tory purpose, a law or official act does not violate the
Constiration "solely because ithasa . . . disproportion-
ate impact. ™ Id., ar 239 (exphasis in original). See also
id., at 240 (acknowledging “the basic equal proiection
principle that the invidions quality of a law claimed to
be racially discriminatory taust uitimately be traced 1o
a racislly discriminatory purpose™). At bottom, Davis
was a recognition of "the sertled ryle that the Fourtecnth
Amendment guaraniees equal laws, pot equal results.”
Pessonne]l Administrator of Mass. v. Feeney, 442 U.S.
256, 273, 60 L. Ed. 2d 870. 99 5. O1. 2282 (1979). u3

nS Our decistons in San Antonio Independemt

doz2o
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School Dist. v. Rodriguez, |411 US. 1, 36 L. Ed.
2d 16, 93 8. Ct. 1278 (1973), and Weshington w
Davis, 426 US. 229, 48 L. Ed. 2d 597, 96 8. C1.
2040 (1976), validated the position taken by Justice
Haﬂaninhindissemsiner'lnv Hlincis, 351 U.S.
12, 100L. Ed. 891, 76 §| C1. 585 (1956), and
Dovglas v. California, 372]115 353, 9L Ed. 24
811,835 Cr. 814 (1963). As Tastice Harlan per-
suasively argued in Doaglq facially neutral laws
that disproportionately impact the poor "do not deay
equal protection to the less fortunate for one essential
reasom: the Equal Protection Clause does not impose
on the States "an affinnative daty to lifi the handi-
caps ﬂowmg from differcncps in economic ciroum-
stances.’ To 50 construe it would be to read into the
Constirurion 2 philosophy of leveling that would be
fomgnlommyofourbm&comeplsoftheproper
lelauonxbetwemgovemuuutandsoezcty The State
mayhavo a moral obligation'to eliminate the evils of
(povctty but it is not required by the Equal Protection
Clause 10 give to some whatever others can afford.”
., ar 362 (dissenting opimion). See also Griffin,
351 U.S. ar 35-36 (Haxlan, ¥, dissenting); id., az 29
(Burton, J., dissenting) ("The Coustitution requires
theequa]pmwcnonofthehw. but it does pot re~
quire the States to provide equal financial means for
all defeadants to avail themselves of such laws").

[*376] [**54) The Davis Conrn was motivaed in no
small pam by the potentially radical [***634] implica-
tions of the Griffin/Douglas mlénale. As Justice Harlan
recognized in Dovglas: "Bvery financial exaction which
the State imposes on 2 uniform basis is more easily sat-
isfied by the well-to-do than bylthe indigent.” 372 U.S.
at 367 (dissenting opinion). Uhder a disparace impact
theory, Justice Harlan argued, regulatory measures al-
ways considered 1o be comstnmionally valid, such as
sales taxes, state university wition, and criminal penal-
ties, wonld have 10 be struck down. Sec id., at 361-362.
n6 Echoing Jusrice Harlan, we rejected in Davis the dis-
parate impact approach inpart of the recognition
that "[a] rule that a statite designed to serve neutral ends
iz nevertheless [*377] invalid,| absent compelling jus-
tification, if in practice it benefits or burdens one race
more than another would be far ing and would raise
serious questions about, and invalidate, a whole
range of tax, welfare, public set"vlce, regulatory, and li-

censing statutes that may be burdensome to the
poor and to the average black to the more affiuent
white.® 426 LS. at 248. See dlso [**S5) id., at 248,

n 14

nGMmmghhccmwnrdinthejudgmcntin

Griffin, Justice Frankforter expressed similar con-
cerns. He emphasized that “the equal protection
of the laws [does not] deny a State the right to
make classifications in law when such classifications
are rooted in reason,” id., at 21, and thar "a Stare
neednotequalizeeeonomicemdiﬁom," id., a 23,
Justice Frankfurter acknowledged that differences in
wealth are “contingencies of life which are hardly
within the power, let alone the duty, of a State to

* cerrect or cushion.” Ibid. He also expressed concern
that if absolute equality were reqnired, a Stare would
10 longer be able to “protect itself so that frivolous
appeals are not subsidized and public moneys not
noedlessly spent.” Id., at 24, See also United Stares
v. MacCollom, 426 U.S. a 330 (Blackomun, J., con-
curring in judgment) (the Constituticn does not "re-
quire that an indigevt be furnished every possible
legal vool, no matter how speculative i value, and
no matter how devoid of assistance it may be, terely
becanse a person of unlimited means might choose
to waste his resources in a quest of that kind*).

-[**56] Given thc unscttling ramifications of a dis-
parate impact theory, it is not surprising rhat we eventu-
ally reached the point where we could no longer extend
the reasoning of Grifin and Douglas. For instance,
in Ross v. Moffin, 417 U.S. 600, 41 L. Ed. 2d 341,
94 8, Ct. 2437 (1974), decided just thyee years before
Bounds, we declined to extend Douglas to require States
w provide indigents with counse] in discretionary state
appeals or in secking discretionary review in this Court.
'We explained in Ross that “the Fourcearth Amendment
‘does not require absolute equality or precisely equal
advantages,’” 417 U.S. ar 612 (quoting Rodriguez, 411
U.S. at 24), and that it “does [pot] require the State to
‘equalize economic conditions,’” 417 U.S. at 612 (quot-
ing Griffin, 351 U.S. ar 23 [***635] (Frankfurter, J.,
concurring in judgmens)). We again declined o exxend
Douglas in Pennsylvania v. Finley, 481 U.S. at 555,
where we rejected a claim that the Constitution requires
the States to provide counsel in state postconviction pro-
ceedings. And we found Ross and Finley controlling in
Murray v. Giarratano, 492 U.S. 1, 106 ).. Ed. 24 1,
109 8. Cr. 2765 (1989), where we held that defendsmrs
seatenced [¥*57] to death, like all other defendants,
lnvenonghtmstate—appointedewmelmsmeolhm:l
. See also Unired States v. MacCollom, 426
Us. 317, 48L.Ed 24666, 96 S. Ct. 2086 (1976) (fed-
eral habeas statute district judge to deny free
tramseript to indigent petitioner raising frivolous claim
does not violare the Constimtion).
" In sum, the Bounds Court's reliance on anr treamseript
and fee cases was misplacid in two significant respects.
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First, [*378] those cases d:dnLtmdforthapmpo-
sition for which Bounds cited them: They werc about

access, not access per se., Second, the constim-
tional basis for Griffin and its progeny had been seri-
ouslyundermmedmﬁxeyeanpt’pcedthounds Thus,
even o the extent that Bounds intended to rely on those

cases for the propositions for which they actually stood, .

their underlying rarionale had been largely discredited.
These cazes, rooted in largely obsolete theories of equal
protection, do not sepport the right to law libraries and
legal assistance recognized in Bounds. Our
holdings declining to extend these decisions only con-
firm this conclusion. |

2

The Bounds Court relied on a second [**58] line of
mmmounoingthoﬁghnpmﬂmnoedlawlk
braries or legal assistance for prisoners. These cases,
beginning with our decision in [Ex parte Hull, prevent
the States from imposing arbltm:y obstacles to atrernpts
by pnsonentoﬁleclumumtmgfedemlconsﬁmﬁonal
tights. Although this line i with access in its own
right, and not cqual access as ih Griffin and Douglas,
these cases do not impoac any affirmative obligations on
thesmntoimprovcthcpdson'@u'chamofm

Bounds idemtified Ex parte [Hull as the first case
to “recognize” a “constitutional right of access w the
courts.” 430 U.S. af 821-822.' In Ex parte Hull, we
considered a prison regulation required prisoners to
submit their habeas corpus ons 1o a prison admin-
istrator before filing them with' the court. Only if the
administwator determined that alpctiﬁnn was ™' propery
drawn'" could the prisover submit it in a federal court.
312 US. a1 548-549 (quoting regulation). We invali-
dated the regulation, but the right we acknowledged in
doingsobwsnoresemblannew the right generated in
Bounds.

Ourreasoninginl'xpmcHlu consists [**59) of a
straightforward, and rather principle:

*379] "TYhe stare and its officers may not abridge or
impair pedtoner’s right to apply w a federal court for
a writ of habeas corpus. er a petition for writ
of habeas corpus addressed 10 2 federal conrt is propedy
dravwn and what allegations it rmust contain are questions
[***636) far that court altmeT determine.” 312 U.S.
at 549.

The “right of access" to the courts articulated in Ex
parte Hull thus imposed no obligations on
the States; we stated only that 2 State may not "abridge
or impair™ a prisoner's ability jo file a habeas petition
in federal court. n7 Ex parte thus provides am ex-~

trhondinarily weak starting point for concluding that the
Constitution requires States to fund and othetwise as-
sibt prisoner legal research by providing law libraries or

! n7 The Court's ralionale appears io have been mo-
, Uvated more by notions of federalism and the power
. of the federal courts than with the rights of prison-
i ers. Our citation of three nophabeas cases which
! held thar a state court's determination on a matter of
federal law iz not binding on the Supreme Court sup-
! ports this conclusion. See Ex parte Hudl, 312 U.S.
' at 549, citing First Nat. Bank of Guthrie Center v.
' Anderson, 269 U.S. 341, 346, 70 L. Ed. 295, 46 8.
1 Cs. 135 (1926) (the power of the Supreme Court to
: review independently stade court determinations of
i claims "grounded on the Constitation or alaw of the
| United States” is *general, and is anecessary element
< of this Court's power o review judgments of state
! couns in cases involving the application and enforce-
| ment of federal laws®); Erie R, Co. v. Purdy, 185
1 US. 148, 152, 46 L. Ed. 847, 22 8. Ct. 605 (1902)
| (*"The question whether aright or privilege, claimed
| under the Constitation or laws of the United States,
was distinctly and sufficiendy pleaded and brought
| 10 the notioe of a staso court, s itself a Fedoral ques-
| non,mﬂaeminnofwhichlhisemm,onwrhof
| errol, is not concluded by the view taken by the highe
l est court of the State'™) (citation omitted); Carter v
i Texas, 177 U.5. 442, 447, 441 Ed. 839, 20 S. Ci.
! 687 (1900) (same).
|

[**60] Two subsequent decisions of this Court worked
moderate expansion of Ex parte Hull. The first,
Johnson v. Avery, 393 U.S. 483, 21 L. Ed. 2d 718,
895 Ct. 747 (1969), invalidated a Tennessee prison
mgulanon that prohibited inmates from advising or as-
one another in the preparation of habeas corpus
petitions. In striking down the regulation, the Court
mmqmwdExmm parte Hull's holding that a Staie
may not "abridge or irapair® a petitioner's efforts to filc
a petition for a writ of babeas corpus. See 393 U.S.
dr 486487, 488. In contrast 10 Ex parte Hull, how-
et, Johnson focused not on the respective instimrional
of state prisons and the federal courts bart on “the
importance of the writ of habeas corpus in

clur constitutional scheme.” 393 TLS. at 485, Stll, the
Court did not hold that the Comstitution places an af-
qrmmwobhganononﬂlesmeuofacﬂimemeﬁlmg
habeas petitions. The Couat held only that a State
not "deny or obstiuct™ a prisoner's ability to file
| habeas petition. Thid. We exxended the holding of
J'_ohnsunin WoIff v. McDowiell, 418 U.S. 559, 41 L.

|
|
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Ed. 24 935, 94 8. Cv. 2963 (1974), where we struck
down a similar regullation that prevented [**61] ixmates
from assisting one another in the preparation of civil
rights complaints. We held that,the "right of access to
the courts, uponwhiehAverywz’spmnisod, is founded
in the Due Process Clause and ‘assures that no person
will be denied the opportunity to:present to the judiciary
allegations conceming violations of fupdnmental consti-
tutional rights. " /4., a¢ 579. Agajn, the tight wes framed
exclusively in the pegative. See' ibid. (opportunity to
file a civil rights action may not be "denicd”). Thus,
prior o Bounds, "if a prisoner ipcarcerated pursnan: to
2 final judgment of conviction [Was] mot prevented from
physical access to the federal [***637] courts in or-
dex that he may file therein petitions for relicf which
Congress has authorized those courts to grant, he had
been accorded the only constitutional right of access to
the courts that our cases had aticulated in a reasoned
way." Bournds, 430 U.S. at 839-840 (REANQUIST, J.,
dissenting) (citing Bx parte Hull).

c

That Ex patte Hull, Johuson, and Wolff were do-
cided on differemt consttutional grounds from Griffin
and Douglas is clear enough. :According to Bounds,
however, “csscntially [**62] the same standards of ac-
cess were applied” in all of these [*381] cases. 430 U.S.
ar 823, This obsexvarion was wrong, bur the equation of
these two lines of cases allowed the Bounds Court 10 pre-
serve the “affirmative obligations”® element of the equal
access cases, the ratjonale of which had largely been -
dermined prior to Bounds, by linking it with Ex parte
Hull, which had not been undérmined by later cases
but which impased no e obligations. In the
process, Bounds forgedaﬂgh:hiﬂxnobasisinpmm-
dent or copstitutional text: a right to have the State
*shoulder affirmative oblipations” in the form of law li-
braries or legal assistance to epsure that prisoners can
file mexningful lawsuits. By detaching Griffin's right
to equal access and Ex parte Hull's right to physical ac-
cess from the reasoning on whith each of these rights
was based, the Bounds Court created a virnally limit-
less right. And though the right jwas framed in terms of
law libraries and legal assistance in thar case, the reae
soning is much broader, and this Court should have been
prepared under the Bounds rati 10 require the ap-
pointment of capable states counse! for [**63]
any inmate who wishes to file 4 lawsuit. See Bounds,
supra, or 841 (REHNQUIST, 1., dissenting) (observing
that "the logical destination of the Court's reasoning®
in Bounds i¢ "lawyers appoi at the expense of the
Swmte”). See also ante, at 354. bVehavenot, however,
extended Bounds to its logical conclusion. And though
we have not overruled Bounds, we have undoubtedly re-

.
'

151 S. Ct. 2174;

its reasoning in our consistenx rejection of the

ition that the States must provide counsel beyond

trial a0d fivst appeal as of right. See Ross, 417 U.S.

q612.' Finley, 481 U.S. at 555; Giarraano, 492 U.S.
34 (plurality opinion).

the end, I agree that the Constitution affords peis-
what can be termed a right of access to the courts.
right, rooted in the Due Process Clmuse and the
ciple axticulated in Ex parte Aull, i3 a xight not to be
itrarily prevented from lodging aclaimed violation of
a right in a federal court. The Swate, howeves, is
constitutionally [*382] required to finance or oth-
assist the prisoner's efforts, cither through law
libraries or other legal assistance, Whether to expend
st resources to facilitate [**64] prisoner lawsnits is
:F:emnnofpoﬁcyandonothatmecomumﬁonlm
the discretion of the States.

is no basis in history or tradition for the propo-

sition thar the Stafe’s constititional obligation is any
b Although the historical record is relatively
, those who have explored the development of state-
red legal assistance for [***€38) prisoncrs agree

; until very recemly, law Jibraries in prisons were
* y nopexistent.” A. Flores, Wemer's Mamual for
Law Libraries 1 (2d ed. 1990). Prior ©

, prison Ubrary collections (to the extent pris-
o+.shadnbmles) commonly refiected the correctional
geals that a State wished to advance, whether religious,
ucational, or rchabilitarive. Although some insti-

ions may have begum to acquire a minimal collec-
of legal materials in the ealy part of this cen-
, law books generally were not included in prison
Hibraries prior to the 1950°s. See W. Coyle, Libraries
ﬂ?ﬂmﬂ-ss (1987). The exclusion of law books
vlaseomistcn:wimmcrewmmaﬁonofthem
Ppmeuﬂlm.whchadvisedpumadmnismm
n?ﬂonwldetoomhfederalmdnmelawbooksfrom

library [**65) collections. See American Prison
E%aﬁon, Objectives and Standards for Libraries in

Prigons and Reformatories, in Library Manual for
rrectional Institutions 101, 106-107 (1950). The rise

of the prison law library and other legal assistance pro-
' is a recent phenomexnion, and one generated largely
the federal courts. See Ooyle, supra, at 54.55; B.
ogel, Down for the Count: A Prison Library Handbook
-89 (1995). See also Thrig, Providing Legal Access, in
Labraries Inside: A Practical Guide for Pricon Librarians
195 (R. Rubin & D. Savak eds. 1995) (establishment
of law librarics and legal service programs due to "in-
victories in. the courts within the Iast two decades®).
ﬂm, far from recogaizing a long tradition [*383] of
-gponsored legal assistance for prisoners, Bounds

In fact a major “disruption wo traditional prison op-
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eration. " Vogel, supra, at 87,

The idea that prisoners have a legal right to the assis-
tance that they were traditionally denpied is also of recent
viptage. The traditional, pre-Bounds view of the law
with regard to the State’ sobhmwntofacilmpﬂsoner
lawsmtsbyvaﬁdmxlawhbn;iesandlegal assistance
was articulated [**66) In Hafleld v. Baillemax, 290
E2d 632 (CA9), cett. denied, 368 UsS. 862, 7L. Bd.
2d 59, 82 5. Cr. 105 (1961); !

*State authorities have no obligarion mnder the federal
Consdtution to provide library facilities and an opportu-
nity for their use to enable an inmare 10 search for legal
loopholes in the judgment and sentence under which he
is held, or to perform services which only a lawyer is
trained to perform. All inmates are presurned to be con-
fined under valid judgments and! sentences. If an inmate
believes he has 2 meritorious reason for attacking his,
he must be given an opportunity to do so. But he has
no due process right to spend his prison time or \ilize
prison facilities in an effort to discover a groumd for
overturning a presumpiively valid judgment.

"Inmates have the constitutional right to waive coun-
s} and act as their own lawyers, but this does not mean
tha:anon-hwyernmstbegithheoppommtymac-
quire a legal education. One question which an inmate
must decide in devermining if he should represent him-
:elfiswhethcrmviewofhuowneompetencyandgen-
eral prison regulations he can do so adequately. He
must make the decision in the light of the circumnstances
[+++639] existing. Thestaﬁepﬂs'l] has no duty to
ahetﬂ:edrclmnmestoconformwhhhlsdedsion
290 F.2d, at 640-641. ;

Consistent with the traditional view, the Jower conrts
understood the Constitution only to guarantee prisoners
aright [*384] to be free from state interference in filing
papers with the courts: !

'Awesntotheoounsmaansthe'oypmnm!y to prepare,
savoandﬁlewhmverpladmgsoroﬂxcrdowmm

mssuyorapproprlminoxdertooommmorpros—
ecute court proceedings one's personal liberty,
or to a3sert and sustain a defonso therein, and 10 sepd
aud receive communications to from judges, courts

ond lawyers concerning such ." Id., at 637.

See also Oaks w Wubrwright, 4]?017.24 241, 242 (CAS
1970) (affinming dismissal of prisoner's comsplaint al-
leglngdonialofanocsstoh‘hng-ﬁ:eplmmﬂalson
gmnndthupﬁsonuhadnotallfgedthat'hchminmy
way been denied access to the courms . . . , that he has
over lost the right to eommemeg prosecute or appeal in

|

any coust, ot that he has been substantially delayed in
obtaining a judicial determination in any proceeding™).
Thns, while couris held thar a prisoner is entitded to
aitack his [**68] sentence without stare interfercnce,
they also consistcatly beld that “prison regularions are
not required to provide prisoners with the time, the cor-
respondence privileges, the materials or other facilities
they desire for the special purpose of trying to find some
way of making attack upon the presumptively valid judg-
menis against them " Lee v. Tahash, 352 F.2d 970, 973
(CAB 1965). "€ the purpose was not 1o hamper inmates
in gaining reasomable access to the courts with regand to
thelr respective criminal marters, and if the regulations
and practices do not intecfere with such reasomable ac-
cess,” the inquiry was at an end. Hotfield, 290 F2d,
at 640. That access could have been facilitated without
impairing effective prison administrarion was considered
“immarerial." Ibid.

Quite simply, there is no basis in constitional 1ext,
pre-Bounds precedent, history, or tradition for the con-
clusion that the constitutional right of access imposes
affirmative [*385] obligations on the States to finance
md support prisoner litigation.

¢

A

Bven when compared to the federal judicial overreach-
ing to which we have now becorue accustomed, this is
truly a remarkable case. The District [**69] Court's
order vividly demonstrates the dangec of continuing to
afford federsl judges the virtually wnbridled equitable
power that we have for too long sanctioned. ‘We have
here yet another example of a federal judge attempting
to “direct or manage the reconstruction of entire institu-
tions und bureaucracies, with little vegard for the inher-
eat limitations on [his] anthority.” Missourt v. Jenkins,
515 U.S. ar 126 (THOMAS, )., concurring). And we
will continue to see cases like this unless we take more
scrions steps to curtail the use of equitable power by the
federal courts.

Principles of federalism and separation of powers im-
pose stringent limitations on the equitable power of
[***640] federal courts. When these principles are ac-
corded their proper respect, Article IIT canmot be under-
stood to anthorize the fedexal judiciary to take control of
core state institutions like prisons, schools, and hospi-
tals, and assame respomsibility for making the difficult
policy judgments that state officials are both constitu~
tionally entitled and uniquely qualified to make. Seeid.,
at 131-133. Broad remedial decrees strip state adminis-
trators of [**7¢] their anthorily to set long-term goals
for the instintions they manage and of the flexibility
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necessary to make reasongble judgments on shore notice
under difficult circumstances. See Sandin v, Conner,
515 U.S. 472, 482483, 132L. Ed. 2d 418, 115 5. Q1.
2293 (1995). AI the state level, such decrees override
the "State's discretionary authority over its own program
and budgets and force state offitials to reallocare state
resources and fundstothc[dw:nctwun's]plmatthe
expense of other citizens, other programs,
and other institutions [*386] vo! represented in court. *

Jenkins, 515 U.S. at 131 G‘HOMAS J., concurring).
mfmmida:ymmeqmptedmmmm:ypes
of judgments, and the Framers never imagined that fed-
eral judges would displace state;executive officials and
state legislatures in charting state policy.

Though we have sometimes closed our eyes to federal
judicial overreaching, asmdaeeommoflchooldeseg
regarion, see id, ar 124-125, we have been vigilant in
opposing sweeping remedial dobrees in the comvext of
prison administration. "It is difficult to imagine an ac-
tivity in which a State has 2 s [**71] interest,
or one that is more intricately bound up with state laws,
xegulmons, and proceduyes, than the administration of
its prisons.” Preiser v. Rodrigugz, 411 U.S. 475, 491-
492, 36 L. Ed. 2d 439, 93 5. C3. 1827 (1973). In this
area, perhaps more than any , we have been faithful
to the principles of federalism ad separation of powers
that limnit the Federal Judiciary's exercise of its aquitable
powers in all instances,

Procunier v. Martinez, 416?5 396, 40 L. Ed. 2d
224, 94 8. Ct. 1800 (1974), axgiculated the governing
principles:

*Traditionally, federal courts' have adopted a broad
hands-off attitude toward problems of prison adminis-
tration. Inputthnpohcylsﬂwpmdmtofvm
limitations on the scope of federal review of conditions
in sate penal institations. Moreﬁmdamemal]y this atti-
twde springs ﬁomeomplememw perceptions aboyt the
namrcofthcpmblemsandtheefﬂacyofjudicialm
vention. Prison administrators ape responsible for main-
taimnglnmdorderandduu?l:ne for securing their
. institutions against unauthorized access or escape, and
for pehabilitating, to the extent|that human namce and
inadequate resources allow, the li placed in their
custody. The Herculean obs to [**72] effective
discharge of these duties are toojapparcat to warrant ex-
plication. Suffice it to say rhat the problems of prisons in
America [*387] ate complex and intractable, and, more
to the point, they are not xead.ily susceptible of resolu-
tion by decree. Most require ise, comprehensive
planning, andlhemnihmto resougees, all of which
are peculiatly within the of the legislative and

executive brauches of go t. [***641] For all of

those reasons, couxts are. ill equipped to deal with the
increasingly urgent problems of prison administration
and reform. Judicial recognition of that fact reflects no
more than a healthy sense of realism. Moreover, where
state penal insrirotions are involved, federal courts bave
a further reason for deference to the appropriate prison
authorities.” 1d., ar 404-405 (foomotes omitted). n8

[*73] State prisons should be run by the state officials
with the expertise and the primary suthority for ranning
such institutions. Absent the most “extraardinary cir-
cumstances, " Jones v. North Carolina Prisoners' Labor
Union, Inc., 433 US_ 119, 137, 53 L. Ed. 24 629,
97 S. Ct. 2532 (1977) (Burger, C. 1., concurring), fed-
eral couxts should refrain from meddling in such affairs.
Prison administrators bave a difficult encugh job with-
out federal court intervention. An overbroad remedial
decree can make en dlready daunting task virmally im-
possible. n9

n8 Martincz was overruled on other grounds in
Thornburgh v. Abbott, 490 U.S. 401, 413-414, 104
L. Ed. 24 459, 109 5. Ct, 1874 (1989). We have
consistently reaffirmed Martinez, however, in all re-
. specis.Televant 16 thit case, namely, that "the judi-
ciary is ‘il equipped’ to deal with the difficalt and
delicate problems of prison " and that
prison administrators are entitled to “considerable
defereace.” 490 U.S. ar 407-408. See also Turper
v. Safley, 482 US. 78, 84-85, 96 L. Ed. 2d 64,
107 8. Cs. 2254 (1987) (relying on Martinez for the
principle that *'courts are ill equipped 1o deal with
the increasingly urgent problems of prisom adruinis-
tration and reform'”) (citation omitted).

n9 The constitutional and practical concerns iden-
tified in Martiner have also resulied in a moxe def~
erential strndard of review for prisoner claims of
constimtional violations. In Tumer v. Safley, we
held that a prison regulation is valid if it i3 "reason-
ably related to leghtimate penological interests, " oven
when it "impinges on inmates’ constitutional rights.”
482 U.S. or 89. A deferential standard was decmed
necesaary to keep the courts out of the day-to-day
business of prison administration, which "would se-
rionaly hamper [prison officials’] ability to anticipate
secuzity problems and to adopt innovative solutions
to the intractable problems of prison adminjstration.”
Did. A more siingent standard of review “would
also distort the decisionmaking process, for every
administrative judgment would be subject to the pos-
sibility that somwe court somewhere would conclude
that it tiad a less restrictive way of solving the prob-
lem at hand, Courts inevitably would become the
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primary arbiters of what titutes the best solu-
tion to every adminicrative problem, thereby ‘un-
necessarily perperuating the involvement of the fed-
eral courts in affairs of prison admivistration.” " Ihid.
(quoting Martinez, 416 U.S. gt 407).

[*388] [+*74] ] 1calize that judges, "no less than
others in our society, bave a natural tendency to believe
that their individual solutions tooften intractable prob-
Jems are bexter and more workable than those of the
pessons who nreacmallychargeci;vvith and trained in the
running of the particular institution under examination. "
Bell v. Wolfish, 441 U.S. 520, 562, 60 L. Ed. 2d 447,
99 8. Gr. 1361 (1979). Bur judges occupy a umique
and Jimited role, one that does not allow therm to substi-
tute their views for those in the ekecutive and legislative
branches of the various Stares, who have the constity-
tional anthority and inatitutional experrise to make these
uniquely nonjudicial decisions and who are ultimately
accountable for these doclsions. fThough the emptation
may be great, we must not succumb. The Cosstitudon
is not a license for federal judges to further social pol-
icy goals that prison administrators, in their discretion,
have declined to advance. [**%642]

B

The District Court's opinion order demonstrate
little respect for the principles of federalism, separation
of powers, and judicial restraint thar have waditionally
governcd federal judicial power in this area. In a striking
arrogation of power, the District Court [**75] sought
to micromanage evety aspect of } 's "court access
program” in all institutions statewide, dictaring standard
operating pmecdnresandsulzie&ing the stale system o
ongoing federal supervision. A [¥389] sweeping reme-
dial order of this nature would be inappropriatc in any
case. Thar the violation sought'to be remcdiod was so
minimal, to the exwens there wis any violaton at all,
makes this casc all the more alasming.

The District Court clied only one instance of a prison

inmate baving a case dismissed due to the Stare's alleged
failore to provide sufficient assi , ad one instance
of another inmate who was e {0 file an action. See

834 E Supp. 1553, 1558, and nn 37-38 (Ariz. 1992).
All of the other alleged "violaﬂm’ls" found by the District
Court related not to coust access) but to library facilities
and legal assistance. Many of the found violations were

trivial, such as a missing part to a small number
of volumes in just a few . 1d., at 1562. And
though every facility in the system already con-
tained law libraries that greatly ed prisoner needs,

1n10 the District Court found the State to be in viola-
tion because some of its prison (**76)} librarics lacked

!
!

Pacific Second Reporters. Thid. The District Court also
struck down regulations that clearly pass muster under
Taner v. Safley, 482 U.S. 78, 96 L. Ed. 24 64, 107
S. C. 2254 (1987), such as restrictions at some facili-
ties on "browsing the shelves,” 83¢ F Swpp.. ar 13535,
the physical exclusion from the library of “lockdown"
inmates, who are the most dangerous and disobedient
[*394] prisoners in the prison popnlation, id., at 1556,
and the allowance of phone calis only for “legitimare
pressing lepal issues,” id., ar 1564.

nl0 The Arizona prison syseem had already
adopted a policy of siatewide compliamce with
an injuncdon that the same Diswrict Judge in
this case fmposed on a single institation in m
earliet case. In compliance with that decree,
which the District Court termed the "Muecke list,”
834 F Supp.. at 1561, every facility in the
Avizona correctional system had at least ove li-
brary conliniug, al a minjiowim, the following vol-
umes; United States Code Amnotated; Suprems
Court Reporter; Federal Reporter Second; Federal
Supplement; Shepard's U.S. Citations; Shepard’s
Federsl Citations; Local Rules for the Federal
District Court; Modemn Federal Practice Digests;
Federal Practice Digest (Second); Atizoma Code
Annotated; Adzona Repors; Shepard’s Arizona
Citarions; Arizona Appeals Reports: Arizona
Law of Evidence (Udall); ADC Policy Manual;
108 Institutional Management Procedures; Federal
Practicc and Procedure (Wright); Corpus Juris
Secimdum; and Arizona Digest. I1d., at 1561-1562.

[**17] To remedy these and similar "violations,* the
Diatrict Court imposed a sweeping, indiscriminate, and
systemwide decrec. The microscopically detailed order
leaves no stone unbaned. It covers everything from
training in legal research to the ratio of typewriters to
prisoners in cach facility. It dictates the hours of opex-
ation for sl prison librarics statewide, without regard
to immate vse, staffing, or cost. It guarantees each pris-
oner a minirmom two-hour visit to the library per wip,
and allows the prisoner, not prison officials, to deter-
mine which reading room he will use. The order tells
ADOC the types of forms is rmst yse to take and respond
to prisoner requests [***§43] for materials. It requires
all librarians o have an advenced dogroe in library sci-
ence, law, or pardlegal studles. If the State wishes to
removc a prisoner from the law library for disciplinary
reasons, the order requires that the prisoner be provided
writien notice of the reasons and factual basis for the
decision within 48 hours of removal. The order goes
80 far as o dictate permissible noige levels in law li-
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brary reading rooms and the State to “take all
neccssaxy steps, andeonectany or acoustical
[**78] problems." App. w Pet. 'fo:CaLGSa.

Theordzrahomesa'legd assistance program *
imposing rules for the selecrion |and retention of pris-
oner legal assistants. Xd., at 69a. It requires the State
wprov:dcaninmmaswnhaao%houxvxdeompedle-
gal research course, covering ¢ from habeas
corpus and claims under 42 U.S.C. § 1983 to torts, im-
migration, and family law. Pri legal assistamts are
required 1o have an additional 20 hours of live instruc-
tion Prisoners are also entitfled to a minimum of three
20-minute phone calls each to an attorncy or le-
gr! organization, without regardito the purpose for the
call; the arder expressly roquires ) pa to install extra
phoneawaewmmodaxcthcinmaseduse Of course,
[*391] legal supplics are coveredlunder the order, which
evea provides for "ko-rec-type* Ito correct typographi-
cal errors. A Special Master retains ongoing supervisory
power 10 ensure that the order is, followed.

The District Court even usurped authority over the
prison administrator's core respémsibility: institusional
sccurity and discipline. See Bel} v. Wolfish, 441 U.S.
al 546 (“Malntaining institational security and preserv-
ing interoal [**79) order and line" are the central
goals of prizon adminiarration). 'Apparently undererred
by this Court’s repeated ons that security con-
cerns are to be handled by administrators, see.
e. g., ibid, the District decreed that "ADOC
prisoners in all . . . custody levels shall be provided
regular and comparable visits to|the law library." App.
to Pet. for Cert. 61a (emphasis added). Only if prison
adminjstrators can “document* an individual prisoner's
“inability to use the law library without creating a threat
to safety or security” may a poténtially dangerons pris-
onubekeptomofthelibmy,ipid..mdevennmthc
decinonmmtberepomdtotheSpecmle And
since, in the District Court's view “{a] prisoner can-
notadequﬂelymeﬂ:elzwhbmryunderrmamt, in-
- cludmghandeumandshacklastid , 3 67a, the State

is apparently powerless w take Steps to ensure that in-
matesh:owutobevwlen:dodotin;\neomuinmm
orpﬁxonguatdswhtlehtheh library “researching®
their claims. This "one free bite"|approach conflicts both
with our case law, see Hewitt v | Hebns, 459 U.S. 460,
474, 74L. Ed. 2d 675, 103 5. 3. 864 (1983), and with
basic [**80] common sense, The District Court appar-
ently misunderstood that a prison is neither a law firm
nor a legal aid bureau. Prisons are inherently dangerous
institutions, and decisions ing safety, order, and

discipline must be, andalway:hxvebeen.leﬂtotho
sound discretion of prigon istrators.

Like the remedial decrec in Jenkins, the District
Court's order suffers from flaws chbaracteristic of
[***644] overly broad remedial dccrees. First, "the
District Court retained jurisdiction [*39Z] over the im-
plementation and modification of the remedial decree,
instead of terminating its involvement after issuing its
remedy.” 515 U.S. at 134 (THOMAS, J., concurring).
Arizona cocrectional officials must contiomally report to
aSpecial Master on matters of imernal prison adminisrra-
tion, and the District Court retainad discretion to change
the rules of the game if, at some unspecified point in the
future, it feels that Arizona bas not doae enough to facil-
itate court access. Thus, the District Couxt has "mjected
the judiciary into the day-to-day management of institu-
tions amnd locel policies — a function that Lies ontgide of
onr Article Il compezence.” Id., ar 135. The District
Court [**81] also *failed to target its cquitable remedies
im this case specifically to cure the harm suffered by the
victims* of unconstitutional conduct. I, at 136. We
reaffirmed in Jeokins that “the pature of the [equitable]
remedy is to be determined by the nature and scope of the
constimutional violation.® Xd., ar 88 (majority opinion)
(citation and intemnal quotation marks omitred). Yex, in
this case, when the District Court found the law library
at a handful of instiations to be deficient, it subjected
the entire system to the requirements of the decree and
0 ongoing federal supervision. And once it found that
lockdown inmates experisnced delays in receiving faw
books in some instinstions, the District Court required
all facilides statowide o provide physical access to all
inmares, regardiéss of costody level. And again, when
it found that some prisoners in some facilities were un-
trained in legal research, the Dismict Court required the
State o provide all inmates in all institutions with a 30-
40 hour videotaped course in legal research. Theremedy
far exceedad the scope of any violaron, and the District
Conrt far exceeded the scope [+*82] of its authorlry.

The Distxict Court's order cannot stand under any cir-
cumstances. 1t is a stark example of what a district court
should not do when it finds that a state institution has
viplated the Constitnrion. Systemwide relief is never
appropriate [*393) in the absence of a systemwide vio-
lation, and even then should be no broader and last no
longer than necessary to remedy the discrete comstifu-
tional violation.

DISSENTBY: STEVENS; SOUTER (In Part)

DISSENT: JUSTICE SOUTER, with whom JUSTICE
GINSBURG zud JUSTICE BREYER join, concurring
in part, dissenting in part, and concurring in the judg-

T agree with the Court on ccrtain, fundamensal poinrs:
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The case before us involves an injunciion whose scope
has not yet been justified by the factual findings of the
District Court, ante, at 359-360, one that was imposed
through a "process that failed to give adequate consid-
eration to the views ofmplis‘ol} anthorities, * ante, at
362, and thar does not reflect the deference we accord
tostatspﬁaonofﬁcialsundulhraﬂu Safley, 482 U.S.
78, 96 L. Ed. 2d 64, 107 S. (1. 12254 (1987). ante, at
361. Alﬂaonghlﬂmreforeeoncur;mhejudgmentandm
portions of the Conrt’s opinion, reservations about the
Court's treatment of standing [***645] doctrine and
about cmninpoimsunmeessarytbthe decision lead me
10 write separately.
1 |

The qnestionwceptedform{iewmabmdside
[**101] challenge to the scope of the District Caurt's
order of systemic or classwide relicf, issucd in reliance
on Bounds v. Smith, 430 U.S. 817, 52 L. Ed. 2d 72, 97
5. Ct. 1491 (1977), not whether proof of actusl injury
is necessary to establish standing to litigate a Bounds
claim. The partics’ discussions of acrual infury, in their
petition for certiorari, in their briefs, and during oral
argument, focused upon the ulti finding of liabil-
ity and the scope of the infunction. Indeed, petitioners
specifically stared that "although ithe lack of a showing
of injury means that nwpondcntslare not cotitled to any
relief, the State docs not contend that the Respondents
lacked standing to raisc these clairhs in the first instance.
Respondents cleacly met the threshold of an actual case
or controversy pursuant to Article(III of the United States
Constitution. They siuwply ﬁilac} to prove [*394] the
existeace of a constitutional violaion, including causa-
tion of injury, thar would entitle!them to refief.” Brief
for Petitioners 33. 2, 23. al |

n1 Moreover, the Issus of jactual Injury. even as
framed by the parues, recelved refatively short shrift;
only small portions of the s” briefs addressed
the issue, see Brief for Petd 30-33; Reply Brief
for Petitioners 11-13; Brief Ior Respondents 25-30,
and a significant portion of discussion concen-
trated upon whether the issue should even be ad-

dressed by the Court, Reply Brief for Petitioners *

12-13; Brief for Respondents|25-27.

**102] While we are inly free ourselves to raise
an issue of standing as poing to e T jurisdiction,
and must do so when we would Jjurisdiction to deal
with the merits, see Moun Hedlthy City Bd. of Ed.
V. Doyle, 429 U.S. 274, 278, S0 L. Ed. 2d 471, 97
S. Ct. 568 (1977), there is no question that
the standing of at least one of the class-action plaintiffs

suffices for our jurisdiction and no dispute that stand-
ing doctrine does not address the principal issue in the
came. We may thus adequately disposc of the basic is-
sue, simply by referriug to the evideotiary record, Thar
is what 1 would do, for my review of the cases from
the’ Courts of Appeals either weating or bearing on the
subject of Bounds standing convinces me that there is
encugh reason for debate abont irs appropriate elements
thag we should reach no final conclusions about jit. That
is especially true since we have not had the "benefit of
brisfing aod argument informed by m appreciation of

.potential breadth of the ruling.” Missouri v. Jenkins,
SISUS. 70, 139, 132 L. Ed. 24 63, 115 S. (3. 2038
(1995) (SOUTER, )., dissenting). Addressing issues of
standing may not amount to the significant breakdown
in our process of orderly [**103] adjudication repre-
sented by Missouri v. Jenkins, but the Court does reach
out 1o address a difficult conceptual question that is un-
necessary to resohation of this case, was never addressed
by the District Court or Court of Appeals, and divides
what wonld otherwise presumably have been a umani-
mous Couxt.

[*395] That said, I cannot sey that T am convinoed thar
the Court has fallen into any etror by invoking standing
to deal with the District Court's orders addressing claims
by and om behalf of non-English speakers and prisoners
in lockdown. While it is crue that the demise of these
prisoners’ [***646] Bounds claims conld be expressed
as 2 failure of proof on the mexits (and I would so express
it), it would be equally correct to see these plaintiffs as
losing on standing. "A determination evea at the ead of
trial that the court is not prepared to award any remedy
thdt would benefit the plaintifffs] may be expressed as

_ a conclusion tha: the plaintfffs] lack standing.” 13 C.

Wiight, A. Miller, & E. Couper, Foloral Practice aud
Pricodurc § 3531.6, p. 478 (2d ed. 1984) (Wright &
Miler). .

Although application of standing doctrine may for our
purposes dispose of the challenge to remedial orders in-
sofar [**104] as they touch non-English speakers and
1 wh prisoners, standing principles capmot do the

job in reviewlng challenges to the orders atmed at
providing court access for the filiverate prisoners. One
class representative has standing, as the Court concedes,
and with the right to sue thus esrablished, standing doc-
trine has no farther part 10 play in considering the illit-
erate prisoners’ claims. Morc specifically, the propricty
of awarding classwide relief (in this case, affecring the
entire prison system) does not require 3 demonetration
that some or all of the urmamed class could themselves
satisfy the standing requiremenis for named plaintiffs.

"[Unnamed plaintiffs] need not make any individual

Qozs
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ahowingofstauding[inordertolbninreliet],because
theatmdingissueﬁowmonwl er the plaintiff is
properly before the omm,notwhlethdrrcpmoenledpar-
ties or absent class members are properly before the
couxt. Whether or not the
individual standing requiremeats
absent class members is nefther a/standing issue nor an
Article 11 case or controversy isst but depends [*396]
rather on meeting the prevequisites of Rule 23 govem-
ing [**105) class actions.” 1 H. Newberg & A. Conte,
Newberg on Class Actions § 2.07} pp. 2-40 102-41 (34
cd. 1992),

Sce also 7B Wright & Miller § l7|85.1. ar 141 ("Aslong
as the representative partics have g direct and substantial
imterest, they have standing; the queston whether they
may be allowed to presemt claim:lonbehﬂfofotheta. .
. depends ot on standing, but or} an assessment of typ-
icality and adequacy of jon”). This analysiy
isoonﬂmudbyourtreamwntofftandingwhenthecm

of a named class-action plaintiff protesting a durational,

residence requirement becotes oot during litigation
because the requirement becomes ; eventhen the
question is not whether suit can [proceed on the stand-
ing of some ummamed members of the class, but whether
*the named fepresentative [can continue] to *fairly and
adequately protect the iotercsts of the class,'” Sosna v
ITowa, 419 U.S. 393, 403, 42 L. Ed. 2d 532, 95 §. Ct.
553 (1975) (quoting Fed, Rule Giv. Proc. 23()).

JUSTICE SCALIA says that he s not applying a stand-
ing rule when he concludes (as I also do) thar syswemic
relicf is inappropriate here. Antg, at 360-361, n. 7. 1
accept his assurance. But he also ftclear, [**106]
by the same footnote, that he not rest his concla-
sion (as I rest mime) solely an | failure ta prove that
inevuy-A:immprison,orevul:lnmanyofthm.me
State denied court access to i [***647] pris-
omers, a point on which 1 take if every Member of the
Court agrees. Instead, he explaing that a faitare to prove
that more than two illiterate p: suffered prejudice
tomnfﬁvolwscwmsis(atléslinpan)themn
for reversal. Since he does intend 1o be applying
his standing rule in g0 saying, |I assume he is apply-
ing a class-action rule (requiring a denpial of classwide
relief when trial evidence does pot show the existence
of a class of injured claimants); Bur that route is jost
as unneceseary and comp! a3 the route through
standing. (Indeed, the distinction between standing and
class-action mles might be irrelevant [*397]
in this case., howcver impo: as precedent for other

cases.)

‘Whils the propriety of the order of‘cyatunic relief for
illiterate prisoners does not turn jon the standing of class

members, and cersainly need not tum on class-action
rules, it clearly does rom on the respondents’ failure to
prove that denials of access to illiterate [**107] prison-
ers pervaded the State's prison system. Leaving aside
the question whether thar faiture of proof might have
been dealt with by reconsidering the class ceriification,
see Fed. Rule Civ. Proc. 23(c)(1); General Telephone
Co. of Southwest v. Falcon, 457 U.S. 147, 160, 72
L. Ed. 2d 740, 102 S. Cr. 23064 (1952); 7B Wright
& Miller § 1785, at 128-136, the siate of the evidence
simply lefi: the District Court without an adequate basis
for the exercise of its equitable discretion in issuing an .
order covering the enrire system.

The injunction, for example, imposed deuiled rules
and requirements upon each of the State's prison li-
braries, including rules about library hours, supervision
of prisoners within the facilities, request forms, educa-
staff members, prisoners’ access to the stacks, and in~
venrory. Had the findings shown libraries in shambles
throughout the prison system, this degree of mrnmion
might bave been reasomable. But the findings included
the specific acknowledgmens fhat "generally, the facil-
ities appear to have complete Yibraries.” 834 F. Supp.
1553, 1568 (Arlz. 1992). The District Court found
only that certain of the prison [**108] libraries did not
allow inmates 1o browss the sbelves, only that some of
the volumes in some of the libraries Jucked pocket parts,
only thar cestain librarians at some of the libraries lacked
law or library science degrees, and only that some prison
ataff members have no training in legal rescarch. Given
that adequately stocked libraries go far in satisfying the
Bounds requirements, it was an abuse of discostion for
the District Court to aggregate discrete, sinall-bore prob-
lems in individual prisops and to treat them as if cach
prevailed throughout the prison sysiem, [*398] for the
purpose of justifying a broad remedial otder covering
virrally every aspect of each prison Library.

Other elements of the injunciion were simply upsup-
ponted by any facwal finding. The District Court, for
example, made no factual findings about problems pris-
oners may have encountered with noise in any library,
Jet alone any findings that noise violations interfered
with prisoners’ access to the courts. Yet it imposed a
requirement across the board that the State correct all
strocrural or acoustical problems.” App. to Pet, for
C'nt. 68a. It is this overreaching of the evidentiary
record, [F¥*648] not the application [**109] of stand-
inig or even class-action rules, that calls for the Judgment
to be reversed.

{Finaily, even with regard to the portions of the fujunc-
tion based upon much sironger evidence of a Bounds
i
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violation, I would remand simply because the District
Court failed to provide the Stae with z2n ample oppormu-
nitytopalﬁcipateinﬂ:epmceuoffashioningaremedy
and because it seems not to have considered the implica-
tions that Tumer holds for this case. For example, while
the District Court was correct to that prisoners
who experience delays in receiving books and receive
only a limited ymmiber of books af the end of that delay
havebeendeniedmsstotheeo‘um,itisunlﬂnelym
a proper application of Thmerwfuldhave Justified its
decisiontoordstm&atetogtu'nlochdownprlsom
physical access to the stacks, givea the significance of
the State's safety interest in maijtaining the lockdown
system and the exisience of an alternative, an improved
paging system, acceptable to the tespondents. Brief for
Respondears 39, '

b i

Evcniflwmwmchﬂ:csmdingqueaﬁon,lwm,
T would not adopt the standard thel Court hias ¢stablished.
In describing the injury [**110] ‘equirement for stend-
ing, we have spoken of it ay essential to an Article 11
case or controvexsy that 'thediépunesoug!nwbead-
judicated will be presented it anjadversary context and
in 2 form historically viewed as [*399] capable of ju-
dicial resohxion.™ Flast v G)MII, 392 US. 83, 101,
20L. Ed. 2d 947, 88 S. Ct. 1942 (1968). We ask a
plaintiff to prove "actual or threatened njury” v ensure
thar “the legal questions presemted to the court will be
resolved, not jn the rarified @ ere of a debating
society, but ju a concrote factual coateat conducive to

action.” Wlley Forge Christian ege .
United for Separation of and State, Inc., 454
US. 464, 472, 70L. Ed. 24700, 102 5. Ct. 752
(1982).

1 4o not disagree with the
these stapdards (in a case that
tial systemic deprivation of
under Bounds niust assert more than an ab-
stract desire to have an library or some other
access mechanism. Nevertheless, while I believe that a
prisoner must gencrally have some underlying claim or
grievance for which he seeks judicial relief, I cannot en-
dorse the standing requirement [*+111] the Counrt now
impoges. |

On the Court's view, adistrict nLau:lmay be required to
examine the metits of each plainti

that in oxder 1o mest
not involve substan-
g), a prisoner soing

a Bounds claim. Ante, at 353, p.
require a determmination that the
ante, at 353, in the legal sense
relict that is af least arguable in 1

is "nonfrivolous, "
it states a claim for
and in fact. I, incon~

trast, would go no forther than to reguire that a prisoner
have some concrete grievance or gripe about the condi-
tiops of his confinement, the validity of his conviction,
or perhaps some other problem for which he would sesk
legal redress, see Part II-B, infra (even thongh a claim
based an that grievance might well fail sooner or later
in the judicial process).

There are three reasons supporting [***649] this a8
a sufficient standard. First, it is the existence of an
nndetlying grievance, not its ultimste legal merit, that
gives a prisoner a concrete interest in the litigation and
will thus assure the serions and adversarial mreatment
of the Bounds claim. [*400)] Second, Bounds recog-
nized a right of access for these who seek adjndication,
not just for sure winners [**112]) or likely winners or
possible winners. See Bounds, 430 U.S. ar 824, 825,
828 (describing the constitutional right of access without
limiting the right to prisoners with meritorions clalms);
see also ante, at 354 (describing the righr of access even
before Bounds as covering "a grievance that the inmate
wished to present . . ." (citations omitted)). Finally,
insistence on a "nonfrivolous claim™ rather than 2 "con-~
crete grievance” a8 a standing requirement will do oo
more than guarantee a lot of prelimjvary litigation ovex
nothing. There Is Do prison system so blessed as t6 lack
prisopers with nonfrivolous complaints. They will al-
ways torn up, or be tamed up, and one way or the other
the Bounds litigation will occwr.

That last point may be, as the Couxt says, the answer
10 any suggestion that there need be no mdetlying claim
requirement for a Bounds claim of complete and sys-
temic deial of all means of court access. But in view
of the Courts of Appeals that have seen the issue other-
wise, n2 I would certainly [*401] reserve that issue for
the day it might acusily be addzessed by the pardes in
a case belure us.

12 See, ©. g., Jenkins v. Lane, 977 F2d 266,
268-269 (CA7 1992) (waiving the requirensent that a
prisonez prove projudice "where the prisoner alleges
a direct, substantial and continuons, rather than a

' *minor and indirect, limit on legal materizls™ on the
* ground that "a prisoncc withowr anmy access to ma-
terials cannot deterine the plcading requirements
of bis case, including the necessity of pleading prej-
udice™); of. Strickler v. Waters, 989 F2d 1375,
1385, n. 16 (CA4 1993) (acknowledging the pos-
, sibility that injury may be presumed in some situa-
* dons, e. g, toral denlal of access 10 a library), cert.
denled, SI0US. 949, 126 L. Ed. 24 341, 1145. Ct.
' 393 (1993); Sowell v. Vose, 941 F.2d 32, 35 (CAl
1991) (acknowledging that a prisouer may not need
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to prove prejudice when he es “an absolute de-
privation of access to all materials” (emphases
in ariginal)). Dispensing with any underlying claim
requirement in such instances would be consistent
with the rule of equity with threatened in-
jury. See,e. g, Farmerv. B , 511 ULS. 825,
845, 128 L. Ed. 2d 811, IJI S. Ct. 1970 (1994}
(holding that a prisoner need not suffer physical in-
jury before obtaining relief "‘one does not
have to awalt the consummation of threatened injury
to obldin preventive relief”” (quoting Penisylvania v.
West Virginia, 262 U.S. 553, 593, 67 L. Ed. 1117,
43 §. Cr. 658 (1923))); Helling v. McKinney, 509
US. 25, 33, 125 L. Ed. 2d22, 113 S. 1. 2475
(1993) (observing that p may obtain relief
“evea though it was not alleged that the likely harm
would occar immediarely and|even though the pos-
sible (harm] might nor affect all of those fat risk]"
(discussing Hutto v. Finney, |437 US. 678, 57 L.
Ed. 2d 522, 98 5. Ct. 2565|(1978))). If the State
deuies prisoners all accnss to the conrts, it is hardly
im;ﬂwsibleforapﬁmertoj::uprmctedstako

in opening some channel of 5.
[**113] In sum, T would go np further than w hold
(in a case not involving su » ystemic depriva-

tion of access to court) that Articlp Il requirements will
nommally be satisfied if a prisoney demonstrates that (1)
he has a complaint or grievance, meritorious or not, n3
about the prison system [***650] or the validity of his
conviction n4 that he would raisc)if his ki
{or advice, or judicial review

thar he cannot research, consult abow, file, or Litigate
the claim, as the case may be.

03 See Harris v. Young, 718 F2d 620, 622 (CA4
71983} ('Itisunfaitmfomapimatelopmvethat
he bhas a meritorious claim which will require ac-
cess until after he has had an i

F.2d 451, 432 (CA4 1987) (
oner must identify the *specific problem he wishefs)

US. 825. 133 L. Bd. 2d 47.

Casteel v. Pieschek, 3 E3d 1950, 1056 (CA7 1993)

1}

|Gt is enough if the prisoner merely “IdentifTies] the
{ constitntional right the defendant allegedly vielated
-and the specific facts constiuting the deprivarion™);
Chandler v. Baird, 926 F.2d 1057, 1063 (CAll
1991) (“There was no allegation in the complaint or
in plaintiff's deposition that he was contemplating a
challenge at that time [of the deprivation] to the con-
dirions of his confinement™); Mayzin v. Tyson, 845
E24 1451, 1456 (CA7) (dismissing a claim in part
becanse the prisoncer “does not point to any claim that
he was unable 1o pursue”), cext. denied, 488 U.S.
863, 102 L. Ed. 24 133, 109 S. Cr. 162 (1988).

14 1 do ot foreclose the possibility of certain other
complaints, see text accompanying 6. 2, supra, and
Part III-B, infra.

§*402] [**114] While 2 more stringent standing re-
qnilr'ementwonld,ofoourse,servemwrbwnm&om
with prison administration, that legitimate
ob_‘euiandeqmelymedbytwomlesofeﬂsﬁnghw.
Bounds itself makes it clear that the means of provid-
ing access is subject to the State's own choice. If, for
fiple, a State wishes to avoid judicial review of its
libmymmmdmcadequacyofﬁbﬁ:ymm,
it can choose a means of sccess involving use of the
oo:.npla!nt—fompmeedm wentioned by the Court to-
day. Ante, at 352. And any judicial remedy, whatever
the choscn meas of coust access, mmst be consistent
ith the rule in Zamer v. Safley, 482 U.S. 78, 96 L.
2d 64, 107 5. Cs. 2254 (1987), that prison restric-
ﬁopnevﬂidifmmhlyrd&edmvalidpmdogiml
interests. Turner's level of scrutiny surel serves to limit
intrusions and thus obviates the need for further
protection. In the absence of evidence thar the Tarner
does [**115] not adequately chamnel the dis-
of federal courts, there wonld be no reason to
standing docirine Lo provide an additional, and

[aps uanecessary, protection agajost this dauger.
Bat instead of relying on thesc reasomable and existing
guaris agaiost interference, the Counnt's resolution
of this case forces a district court to engage in extensive
I belicve, needless enquiries into the umderlying
mcrit of prisoners’ claims during the initial and final
es of a trial, and renders properly cenifled classes
ie to constant challenges throughout the course
of lirigation. The risk is that district courts will simply
copclude thar prisoner class actions are unmmageahle,
, al the least, the Court overlooks is that a class
on lending itself to a systemwide order of relief con-
with Tamer avoids the muliiplicity of separate
and remedial orders that undermine the cfficiency
of ja United Stares District Court just as surely as it can
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exhamst the legal resources of a much-sued state prison
system._

[*403] m
A L}

There are, finally, two additionhl [*¥*651] points on
wh:chldmgreewuhmeCounI First, 1 caonot con-
cur in the suggestion that Bmmds [™*116] should be
overruled to the exrent that it States choosing
to provide law libraxies for access to make them
available foraprlsonersmmtﬁspenod between fi)-
ing a complaint and its final disposition. Ante, at 354,
Bounds stated the obvious r for making libraries
available for these purposes, 4301 U.S. at 825-826, and
dwelopmmts since Bounds baveiconﬂrmed its reacon-
ing. With respect 1o habeas claims, forexample, the
noed for some form of legal assistance is even more ob-
vious now than it was then, the restrictions de-
vdopedshsenoundshavemteda “substantial risk”
thatpﬁsonzrspmcoedingwm)omlegalmumwm
never be able to obtain review Of the merits of their
clabms. See McFarland v. Scott, 512 U.S. 849, 129
L. Ed. 2d 666, 114 S. Cr. 2568 (1994) (discussing
these developments). Nor should discouragement from
the pumber of frivolous prison suits lead us to doubt the
practical justifiability of providing assistance to a pro se
prisoner during trial. Jo the pasi few years alone, we
have considered the petitions of several prisoners who
represented themselves at wial and on appeal, and who
ultimately prevailed. See, ¢. g, Farmer [**117]
Brerman, 511 U.S. 825, 128 L.\Ed. 2d 811, 114 8.
Cr. 1970 (1994); Helling v. McKinney, 509 U.S. 25,
125L. Ed. 2d 22, 113 5. Ct. 2475 (1993); Hudson ».
McMillion, 503 U.S. 1, 117 L. Ed. 2d 156, 112 8. C.
995 (1992).

B

Second, 1 see no reason at this point.to accept the
Ooutt'sviewthatthenonmdsri;nofmnsm-
sarily resuicied w anacks on semences or challenges w

conditlons of conflsicment. Scc 40
Dot clear to me that a State may apﬂsonertoabm—

24459, 1095. C1. 1874(1989)
ercise of religion, see O'Lone v. Es
US. 342, 96 L. Ed. 2d 282, 10

prisoner to some limired right of Access to'cowrt. See, e.

g-. Lasstzer v. Department of Social Servs. of Durham
Cry., 452 US. 18, 68 L. Ed. 2d 640, 101 S. Ct. 2153
(I981) (parental rights); Boddie v. Commecticur, 401
US. 371, 28 L. Ed. 2d 113, 91 5. Cv. 780 (1971) (d1-
vorce); cf. Wong Yang Sung v. McGrath, 339 U.S. 33,
4950, 4 L. Ed. 616, 70 5. C1. 445 [**118) (1950)
{(deportation). This case does not require us to consider
whether, as & matter of constitutional principle, a pris-
oner's opportunities to vindicate rights in these spheres
may be foreclosed, and T wonld not address such issues
here.

v

I therefore concur in Pare 1 2md IN of the Courst’s
opinion, dissent from Part II, and covcur in the judg-
ment. .

JUSTICE STEVENS, dissenting.

The Fourteenth Amendment prohibits [***652] the

States from depriving any person of life, liberty, or prop-
erty without due process of law. While at least one 19th-
century court characterized the prison inmate as a mere
"slave of the State,” Ruffin . Commonwealth, 62 Va.
790, 796 (1871), in recent decades this Court has re-
peatedly held that te convicted felon's loss of liberty
is not 1otal. See Brner v. Safiey, 482 U.S. 78, 84, 96
L. Bd. 23 64, 107 S. Cr. 2254 (1987); e. g., Cruz
v Beto, 405 U.S. 319, 321, 31 L. Ed. 2d 263, 92 S.
Ct. 1079 (1972). “Prison walls donot . . .
. «, inmates from the protections of the Constitution,”
Tumne, 482 U.S. at 84, and ¢ven convicted criminals
retain some of the liberties enjoyed by all who live out-
side [**83] those walls in communities to which most
pmommllmdaymm.

Within the residuum of liberty retained by prisoners
are freedoms idemtified in the First Amendment to the
Constitution: [*465] freedom to worship according w
the dictates of their own conscience, e. g., O'Lone v.
Estate of Shabagz, 482 U.S. 342, 348, 96 L. Ed. 2d
282, 107 S. Ci. 2400 (1987); Cruz, 405 U.S. ar 321,
froedom 1o communicaic with the owside world, ¢. g..
Thornburgh v. Abbott, 490 U.S. 401, 411-412. 104 L.
Ed. 24459, 10935, Cv, 1874 (1989). and the freedom to
petition thelr government for a redress of grievances, .
g., Johnson v. Avery, 393 U.S. 483, 485, 21 L. Fd. 2d
718, 89 S. C1. 747 (1969). While the exercise of these
freedoms may of course be regulaled and constrained by
their custodians, they may not be oblilerated either ac-
tively or passively. Indeed, our cases make it clear that
the States must take certain affirmative steps to protect
some of the essential aspects of liberty that might not
otherwise survive in the controlled prison environment.

The "well-established” right of access to the courts,

.
i
L]
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ante, at 350, is one of these s of liberty that Stales
must affirmatively protect. Where States provide for
appellate review of criminal conviktions, [**84] for ex-
ample, they have an affirmative to make transcripts
available to indigent prisoners frée of charge. Grifiin
v. Hlinois, 351 U.S. 12, I9—20i1wL Ed. 891, 76
S. Ct. 585 (1956) (reqmrmgStatestowaivetramcnpt
fees for indigent inmates); see also Bums v. Ohio, 360
US. 252, 257-258, 3L. Ed. 241209, 79 8. Cr. 1164
(1959) (requiring States to waive filing fees for indigent
prisoners). It also protects an 's right to file com-
Pplaints, whether meritorions or not, sce Fx parte Hull,
312 US. 546, 85 L. Ed. 1034, k1 S. C%. 640{1941)
(affitming right to Gle habeas pétitions even if prson
officials deem them meritless, in in which petition
at issue was meridess), and an 's right to have
access to fellow inmates who are sble 1o assist an inmate
in preparing, “with reasonable adequacy,” such com-

plaints. Johnson, 393 U.S. at 489; Wolff v. McDonnell,
418 U.S. 539, 580, 41 L. Ed. 935, 94 §. Ct. 2963
(1974). vl And for almost two decades, it has explic-

itly [*406] included [®*%653] rharight of prisoners
to have access to “adequate law!librarles or adequate
mﬂmfmmpmonatnmedlhthehw. Bounds v.
Smith, 430 U.S. 817, 828, 52L..Ed. 2d'72, 97 5. G&.
1491 (1977). As the Court poinrs out, States are free to
“experiment” wnhthetypaoflqalnmnmeﬂmthey
provide [**85] to inmates, ante, at 352 a5 lopg as the
apmmmtptondnsadequneaufss |

nl Sce also California M ﬂmuponCo v
Trucking Unlimited, 404 U.5) 508, 510, 30 L. Ed.
2d 642, 92 5. Cv. 609 (1972, Thcnghtofms
toﬂnommsisindeadhmmaspectofﬂmngh:of
petition. See Johnson v. Avery, 393 U.S. 483, 485,
21L.Ed. 24718, 89 5. Ct. 747: Pxpérre Full, 312
US. 546, 549, 85 L. Ed. 1034, 61 §. Ct. 640°);

Bill Johnson's Restaurents, Inc. v. NERB, 461 U.S.
731, 741, 76 L. Ed. 2d 277, S. G, 2161 (1983)
("The right of access to the is an aspect of the

First Amendment right to petition
for redress of grievances™); kf. a 743

The right to claim a violation of'a tional

provision in a manner that v

Government

U.S. 539, 579, 41 L. BEd. 2d 935, 94 5. 1. 2963
(1974) (recognition of constitutional rights "would
be diluted if inmates, often "totally or fonctionally
illiterate," were unable to articulate their complaints
1o the contts™); ¢f. RBivens v Six Unorown Fed.
Narcotics Agents, 403 U.S. 388, 29 L. Ed. 2d 619,
91 8. Cr. 1999 (1971) (allowing plaintiff alleging
violation of Fourth Amendment rights access to the
courts through a cause of action directly under the
Constitution).

[**86] The constitutional violations alleged in this-
case are similar to those that the District Court previ-
ously found in one of Arizona's nine prisons. See Gluth
v. Kangas, 773 F Supp. 1309 {ariz. 1988), aff'd,
951 F.2d 1504 (CA9 1991). The complaint in this case
wag filed iu 1990 by 22 prisoners on behalf of a class
jucluding all inmates in the Arizons prison system. The
prisoners alleged that the Stare’s institutions provided
inedequate access to legal matexials or other assistancs,
App. 31-33, and thas a5 a result, "prisoners are harmed,
by the denial of meaningful access to the courta.” Id., ac
32. The District Court agreed, concluding that the State
had failed, throughout its prisan system, to provide ad-
equate access 1o legal materials, particularly for those in
administrative segregation, [*407] or "lockdown,” and
that the State bad failed to provide adequate legal as-
sistance to illiterate and non-English speaking inmates.
After giving all the parties an opportumity to participate
in the process of drafting the remedy, the court emtered
a dotafled (and I agree excessively so, see infra, at 409)
order to correct the Stase’s violations.

As I undesstand the record, the State [**87] bas not
argued that the right of effective access to the courts, as
articulated in Bounds, should be limited in any way. It
has not challenged the standing of the named plaiatiffs to
represent the class, aor has it questioned the propriety of
the District Courl's oxder allowing the case to proceed
as a class action. 1 am also mnaware of any objection
having been made jn the District Court to the plaintiffs
constitutional standing In this case, and the State appears
to have conceded standing with respect to most claims in
the Couit of Appeals. n2 Yet the majority chooses to ad-
dress these issues unmecessarily and, in some instances,
incorrectly.

n2 See Brief for Appellanx in No.
93-17169 (CAS), pp. 29-30; Reply Brief for
Defendant/Appellants in No. 93-17169 (CA9), p
14, n. 20. The State directly questioned consti-
tntional standing only with respect to two namrow
(classes of claims: the standard for indigency (a claim

o33




05/04/99 15:30 FAX 7310492

518 U.S. 343, *407; 116 S. Cu 2174;

CHIEF COUNSEL/UTLEY

Page 35

1996 U.S. LEXIS 4220, **87; 135 L. Ed. 24 606, ***653

on which the State was successful below) and, in its
reply brief, photocopying.

[***654) !

For [**88] cxample, althou; urymfaacarumly
majunsd.lcuomlissl.leimow we inquire abseat ob-
jection from the parties, even magorl:.yﬁndsonthe
record that at least twa of the pl had standing in
this case, ante, at 356, n3 [*408] which should be suf-
ficient 10 satisfy any constirutional concerns. n4 Yet the
Court spends 10 pages disagreeing.

|

03 In all likelihood, the District Court's failure
to aniculate additional specifit cxamples of missing
claxmswasduemmemtheﬁctthaﬂhz&aedﬁnot
challenge the consritutional of the prisoners
in the District Court than to a Jack of actual evidence
relating to such lost claims. [Now that the District
Court and prisoners are on netice thar standing is a
mattcr of specific concern, qisfmnnmmndm
Invesﬂgateﬂxerwordorothwelelmthatthcpn-

ties coitld make available re, g other claims that
have been lost because of facilities.

™ If named class p have standing, the
standing of the class is satisfied by the re-

quiremenrs for class certification. 1 H. Newberg &
A. Conre, Newberg on Class Actions § 2.01, p. 2-3
(3d ed. 1992); ante, at395-3,96(SOUTER J., con-
curring in part, dissenting in pait, andconcnrrlngln
judgmeat). Because the State did not challenge that
certification, it is rather late ih the game to now give
it the advantage of a conclusion thax the class was
improper (even if it is - 2lthdugh illitecate inmates,
it seems to me, are not posi much differently
with respect 10 Bnglish legal materials than
are non-English spesking pl.'utme‘rs'I ).
[

(~*89] Evm1fwehadteaso4todelvemwmndmg
requirements in this case, the Court's view of those re-
quirements is excessively strict. fﬂlmknpufecﬂycleu
thar the prisoners had sranding, absent the specific
examples of failed complaints. There is a constitutional
right to effeclive access, and if ja prisoner alleges that
hepeanallyhasbeendcnledﬂiatnght.hehas stand-
ing to sue_ ﬁOneofomﬂmmmaddressdnrecdy
the right of acccss 10 lheooutts:husmesth:s principle
particuladly well. In Ex parte Hun we reviewed the
constitutionality ofutnbpnm;hnﬂemmxmpedcdan
inmate's access to the courts. rule anthorized cor-
rections officers to intercept addressed to a court
and refer it 1o the legal investigator for the parole board

to deteemine whether therc was sufficient merit in the
claim to justify its submission to a court. Meritess
claims were sinaply not delivered. Petitioner Hull suc-
ceeded in smuggling papers to his father, who in mm
dclivered them to this Court. Although we held that the
smuggled petition had insufficient merit even 1o require
an amswer from the [*409] State, 372 U.S. at 551, we
nevextheless held that the regulation [*#90] was invalid
for the simple and sufficient reason that “the stare and
fts officers may not abridge or impair petitioner's right
to apply vo a federal court for writ of habeas corpus.”
Id., at 549.

n5 Although a prisoner would lose on the merits if
ke alleged that the deprivation of thar right occurred
becanse the State, for example, did not provide him
with actess to on-line computer databases, he would
also certainly have “standing” to ke his claim.
The Court's argument to the contrary with respect
to most of the prisoners in this casc, it seems to
me, is nol ay mmch an explication of the principles
of standing, but the creation of a new wule requir-
ing prisoners making Bounds claitms to demonstrate
prejudice flowlng from the lack of access.

At first plance, the novel approach adopted by the
Court today snggests that only those prisoners who have
been refused the opportuaity to file claims later found to
havcm-guablemcﬂtshwldbeabhwdulleugunﬂcas
clearly unconstitutional as [***655] the one addressed
{**91] inHull. Perhaps the standard is somewhat lower
than it appears in the first instance; using Hull as an ex-
ample, the Court suggests that even facially meriticss
petitions can provide a sufficlent basls for standing. See
ante, at 352, 0. 2. Nonetheless, becanse prisoners are
uniquely subject to the control of the State, and because
unconstiturional restrictions on the right of access to the
courts — whether through nearly absolute bars like that
in Hull or through inadequate Jegal resources - frustrate
the ability of prisopers to identify, articulate, znd present
10 courts injuries flowing from that canrrol, I'beliove that
any prisoner who claims to be impeded by such barriers
has’alleged constitutionally sufficient injury in fact.

My dissgreement with the Court is not complete: I
am pexsunded -- as respondents’ counsel esseatially has
corceded - that the relief ordered by the District Cowt
was broader than necessary to redress the constitutiopal
violations identified in the District Court’s findings. I
ﬂmefomageeﬂ:atﬂnweshmﬂdbenmmded Y can-
notl-gree however, with the Court's decision to nse
theicase a3 an opportunity to meander through the laws

|
3
)
!
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of standing {**92] and access 10 the courts, expanding
smd]ngteqlnmmhaemdhmmngnghuthere.'né
whenthcmostobumsoonocmp["ﬂﬂ] thcmeis
wnhmcmmplcd:sjuncthu:wmmehmltedscopeof
the injuries aniculaed i the Dj ctcdunsnn
and the remedy it ordered as a it. Because most or
all of petitioners’ concenus re the order
addressed with a simple remand, 10 need to resojve
the other constitutional issues thay the Court reaches
to address.

nﬁInaddiﬁontotheCounldiswssionof

ing,* theopmmunnmrﬁyemmimom
smnabomatleattwoothaaspemofthesmpeof
the Bounds right. Rirst, the;Court concludes that
tthmmdsﬂgludoesnoteximltoanydmbe-
yaxdanacksonmand ofconﬁne-
ment. Amte, at355. But gi ,itssubsequemﬂndmg
mnowlytwoplainﬁffshavelhamnzwlyoouju#ed
rule of standing, see ibid., iuieonclusion regarding
thoseopeofﬂ:eﬂghtispmerydm Second, the
Counargwthnmenmmdsnghxdoesnmeand
to the right to "discover® ances, or to “litigate
effectively” omcmeouxt% at 354 (emphasis
omitted). ’l‘hisstatammnalsolargelymeceamy
given the Court’s emphasis ig Part I on the need
for the District Court both to tailor its remedy to the
comnnnmndviolanomnhasdlwowmdmdthen-
quirement that it remain respectful of the difficultjob
facedbysmepﬂsonldmimatntou

Moreovet,[notethanhe#utchasnotukedior
these limitations on Bounds.| While 1 doubt that
Anzonawdlobjecttonsune!mecmdwmd-faﬂ,,m
briofsintthisu-iaCouxt,‘&m-toprpals
this Court have argued that District Cours
qmmly went further than DCCCssary glvmﬁm
injuries ideatified in its own ¢pinion. See Briof for
Petirioners 13-16. Byagroqnémththatproposlﬁon
but nonctheless gomgonwmendunrequestedre-
lict, theConrtovaswpaﬂlewopeofthedebaepto-
seated in this case. Whenevet we take such a step,
wevmmcmcccssmﬂyontcidangmusgrwnd

[*«93] TheCounlswellawnLthammhofmdis-
cuwonprecedingl’mmmunnmsarytomcdecwm
Reflecting on its view that the District Coust rajlroaded
the State into accepting its order|lock, stock, and bar-
rd,tlnCounconcludzsomhel:ﬁstpageofitsdedslon
that “the State was eatided to morethananq)por
tunity for rebuttal, and on that alonc this ordar
would have to be set aside.” Ante| ai 363. To the extent
that the majority suggests that the order in this case is

flawed because of a breakdown [***656] in the pro-
cess of court-supervised negotiation that should gener-
ally precede systemic rellef, I agree with It. 1also agree
thar the fallure in thatr process “alone™ wonid justify a
remand [*411] In this case. I emphatically disagree,
however, with the Court's characterization of who is
most to blame for the objectionable character of the fi-
nal order. Much of the blame for its breadth, I propose,
can be placed squarcly in the lap of the State.

A fair evaluation of the procedures followed in this
case miist begin with a reference to Gluth, the earlier
case in which the same Distriet Tudge found petition-
ers guilty of a systemic copstitutional violation in one
[**94] facility. In that case the District Court expressly
found that the state officials had demonstrated "a cal-
lous unwillingness to face the issues™ aud had pursued
“diversionary tactics" that "forced [the court] to take
extraordinary measvres.” 773 K Supp., at 1312, 1314,
Despite the Couxt's request that they propose an appro-
priste remedy, the officials refused to do so. It is appar-
ent that these defense tactics played an important role
in the court's decision 1o appoinr 2 epecial master to as-
sist in the fashioning of the remedy that was ardered
in Gluth, Only after that order had beem affirmed by
the Court of Appeals did respondents commence this ac-
tion seeking to obtain similar relief for the entire inmate
population.

After a trial that lasted for 11 days over the course
of two months, the District Courr found thet several of
petitioners’ pohdesdm:edilhmmmdmn—lingmh—
speaking prisoners meamingful access to the courts.
Gnventheprecedenlestd)lnhodm(ihnh the express
approval of that plan by the Coust of Appeals, and the
District Court's cvalustion of the State's conclusions re-
garding the likclthood of voluntary remedial schemes,
particulatly [**95) in vicw of the State's unwillingness
to play a constructive role in the remedy stage of that
case, the District Court not unreasonably entered an or-
dexr appolnting the same Special Master and directing
him to propose a similar remedy in this case. Although
the District Court instructed the partics to submit spe-
cific objections to the remedial wemplate derived from
Gluth, sec App. o Pei. for Cert. 89a, nothing in the
court sordorprevemdmc[‘ﬁﬂ State from subwitting
its own proposals without walving it right to challenge
the findings on the lability issues or its dght to object
0 any remedial proposals by cither the mastex or the re-
spondents. The District Court also told the parties that
it 'would consider settlement offers, and Instructed the
master to provide "such guidance and counsel as either
of the parties may request o effect such a settlement.”
I1d., a1 95a.

[Bo3s
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In respomse to these invitations to participate in lhc
remedial process, the Statc filed only four half-hearted
sets of written objections over the course of the six
moaths during which the Special Master was cvaluat-
ing the court's proposed order. : Sec App. 218-221,
225-228, 231-238, and 239-240.| Although the [**96]
master rejected about half of thescinarrow objections, he
accepted about an equal number, poting that the State's
Timited formal participation had been “important® and

*very helpful." Proposed Order (Pcnnmt Injunction)
in No. CIV 90-0054 (D. Anz), . iii. After the mas-
ter released his proposed order, the [***6S7] State of-
fored another round of objectiond. See App. 243-250.
AlthoughﬂnDkulctOounmfomedthemmrthatthe

objections could be considered, did not have to be;
the court reasonsbly noted that the Stare had beea aware
for six months about the poteatial 4 of the order, and
that it could have mounted the objections prior to

the deadline that the court had set a1 the beginning of the
process. Id., at 251-253, [

Onenﬁghthavelmaginedﬂ:aqm State, faced with
the potential of this “lnordinately — indeed, wildly -

- Intrusive® remedial scherne, amte, at 362, would have
mkmmcm:oprommmu&mb&orememmct
Coutt and the Special Master, particularly given the ex-
press willingness of horh to consxier the Siate’s objec-
tons. Having failed to pealously|represent its interests
in the District Court, the State's present complaints seem
rather [**97] belated; the Court has generally been less
than solicitous to claims that [*413] not been ad-
cquately pressed below. Cf., ¢, g, McCleskey v. Zant,
492 US. 467, 488489, 113 L.\Ed. 2d 517, 111 S.
Ct. 1454 (1991); compare ante, ﬁ:as&, 0. 8 (Swate
made boilerplate reservation of rights in each set of ob-
Jections), with Gray v. Netherland, amre, ar 163 ("It
is oot enough to make a gemeral|appeal to a constita-
tional guarantee as broad as due to present the
'substance’ of such achmtoanimcmm")

The Stare's lack of interest in ) resenting its iner-
ests Is clear not only from the objections in the
DlstdctConn,bu!ﬁompmeedingsboﬂaheremdm
the Court of Appsals. Inatgummbeﬁmbothwutts
camelforthapﬂsomhmeeoqwdedt}meeminas-
pects of the consear decree cxcecded the necessary re-
lief. See, o. g., 43 F.3d 1261, 1271 (CA9 1994) (pris-
oners agree that :ypewntmue#ottequimd) Tr. of
Oral Arg. 31 (provisions regarding noise in library are
uvonecessary). This flexibility fu; suggests that the
State could bhave songht relief aspocts of the plan
through negotiation. Indeed, at joral argument in the

Ninth [**98] Circuit, the parties for both sides sug-
gested that they were willing to sertle the case, and the
oot defexved submission. of the case for 30 days w en-
gble a seulement. "However, before the settlement pro-
cess had even begun, [the State] deciined to mediate.” 43
F3d, at 1265, n. 1. Notably, this i3 the ouly comment
made by the appellate court regarding the process that
led to the fashioning of the remedy in this case.

A fair reading of the rccord, therefore, reveals that the
State had more than six tmonths wihin which it could
have initiated setlement discussions, presented more
ambiticus objections to the proposed decree reflecting
the concerns it has raised before this Court, or offered
up ils own plan for the review of the plaintiffs and the
Special Master. It took none of these steps. Instead, it
sctiled for piecemeal and belated challenges to the scope
of the proposed plan.

The Court implies that the District Court’s decision to
use the decree entered in Ginth as the starting point for
fashioning [*414] the relief to be ordered was unfair to
petitioners and should not be repeated in comparzble cir-
cumstances. The browbeaten State, the Court sugges:s,
was “entitled to far more [*#99] than an oppormmity
for rebutral.” Ante, at 363. Istrongly disagree [**+658]
with this characterization of the process. Whether this
Court now approves or disapproves of the contents of
the Gluth dectes, the Cowrt of Appeals had affiemed it
in its carirety when this case was tried, and it was suxely
appropriate for the Distriet Court to use it as a starting-
point for its remedial task in this case. Peritioners were
tepresented by competent counsel who could have ad-
vanced theit own proposals for relief if they had thoughn
it expedient to do s0. By going further than necessary
10 correct the excesses of the order, the Court's decision
rewards the State for the uncooperative posture it has
assumed throughout the long period of litigating both
Gluth and this case. Sce ante, at 354-355; Glwth, 773 F.
Supp., at 1312-1316. Although the State's approach has
provea sound as a matter of tactics, allowing it to prevail
in a forum rhat is not as inhibited by precedent as are
other federal courts, the Court's decision undermines the
authority and equitable powers of aot only this District
Court, but District Courts iwoughout the Nation. It is
quite wrong, in my judgment, for this Count [¢*100]
to suggest thax the District Court denied the Stae a fair
opportuaity o be heard, and entirely unnecessary for it
to dispose of the smorgasbord of constitutional issues
that it consumes in Part 1.

Accordingly, while I agree that a remand is apptopxi-.
ate, I cannox join the Court's opinion.
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